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Ï˘ ‰˜È˜Á ¯·„ ÏÚ ˙ÈËÂÙÈ˘ ˙¯Â˜È·Ï ˙ÂÎÓÒ ‰Ê ÏÏÎ·Â ,‰˜ÂÁ‰ È„‚˙Ó Â˘˘Á
˙È˙Â‰Ó ‰˜ÂÁ Ï˘ ‰ÓÂÈ˜ .„ÂÒÈ‰-È˜ÂÁ Ï˘ ˙È·ÈËÓ¯Â‰ ˙ÂÂÈÏÚ· ‰¯Î‰Â ˙ÒÎ‰
‡ÂÙ‡ ‡Â‰ Z ¯„ÂÒÓ ÈÏÓ¯ÂÙ ÍÓÒÓ· ˙„‚Â‡Ó ‰È‡˘ ‰˜ÂÁ Ì‡ Ì‚ Z Ï‡¯˘È·
ÏÚÂ ÔÂËÏ˘‰ ˙ÂÈÂ˘¯ ÏÚ ÌÈÓÎÒÂÓÂ ÌÈÏ·Â˜Ó ‰È¯˜ÈÚ .˙ÈÂÈˆÂËÈËÒÂ˜ „ÂÒÈ ˙„·ÂÚ
„ÂÒÈ ˙˜ÂÁ ÌÂÈÎ ¯·Î ˘È Ï‡¯˘È ˙È„ÓÏ ÈÎ ‰Á‰‰ Ô˙È‰· .¯Â·Èˆ‰ ˙Â·Î˘ ˙È·¯Ó
‰˙˜ÂÁ ,˙È˘‡¯ .‰˜ÂÁ‰ ÔÂÈÎ Í˘Ó‰ Ï˘ ˙Â·È˘Á‰ ‰Ó ‰Ï‡˘‰ ‰ÏÂÚ ,2˙ÈÏ‡È¯ËÓ
˘ÙÂÁ ˙Ó‚Â„) Ì„‡ ˙ÂÈÂÎÊÏ ¯˘‡· ÍÎ .‰ÓÈÏ˘‰Ï ˘ÈÂ ‰ÓÏ˘ ‰È‡ Ï‡¯˘È Ï˘
(˙ÂÈÂÏ‚ ıÂ·È˜Â ˙Â·˘ ˙Ó‚Â„) „ÂÒÈ ˙ÂÂ¯˜ÚÏ ,(ËÙ˘Ó· ˙ÂÈÂÎÊÂ ˙Â„‚‡˙‰‰Â ÈÂËÈ·‰
‰¯Î‰ .(‰˜È˜Á‰ :„ÂÒÈ-˜ÂÁ· Í¯Âˆ‰ ˙Ó‚Â„) ‰ÈÂÈ˘ ÈÎ¯„Â ‰˜ÂÁ‰ Ï˘ ‰„ÓÚÓÏÂ
‰·¯ ˙Â·È˘Á ˘È ,˙È˘ .3 Ï‡¯˘È ˙È„Ó Ï˘ ‰˜ÂÁ‰ ˙ÓÏ˘‰ Í¯ÂˆÏ ˙˘¯„ ÂÏ‡·
˙È„ÓÎ ˙È˙Â·¯˙-·¯Â ‰ÚÂÒ˘ ‰È„Ó· „ÁÂÈÓ· ,ÍÁÓÂ „ÎÏÓ Í¯ÚÎ ‰˜ÂÁÏ ‡Â·ÓÏ
Â· ˘ÈÂ ,‰È„Ó Ï˘ ÌÈÎ¯Ú‰Â ‰È‚ÂÏÂ‡„È‡‰ ˙ÈˆÓ˙ ÌÈÊÎÂ¯Ó ‰˜ÂÁÏ ‡Â·Ó· .Ï‡¯˘È
‰˙Â‰Ê ˙‡ ,‰È„Ó‰ Ï˘ ÈÎ¯Ú‰ ‰ÂÈ·ˆ ˙‡ Ô‚ÚÏ ¯ÂÓ‡ ‡Â·Ó‰ .˙ÂÂÂÎ ˙¯‰ˆ‰ ÔÈÚÓ

.ÌÈÈÓÂ‡Ï ÌÈËÂÚÈÓ ‰·˘ ˙ÈË¯˜ÂÓ„Â ˙È„Â‰È ‰È„ÓÎ ‰ÈÈÙÂ‡ ˙‡Â
¯˘‡· ÌÈÈË¯Â‡˙ ÌÈË·È‰ Â‚ˆÂÈ ‰ÏÈÁ˙ .‰˜ÂÁÏ ‡Â·Ó‰ ˙ÈÈ‚ÂÒ ÔÂ„È˙ ‰Ê ¯Ó‡Ó·
ÌÈÈËÙ˘Ó ‡Ï‰ ÂÈ„È˜Ù˙ Â‚ˆÂÈ ÔÎÓ ¯Á‡Ï .˙ÂÈ„Ó ‰ÓÎ· ÂÈÎ˙Â ‰˜ÂÁÏ ‡Â·ÓÏ
¯˘‡· ÌÈÏ„ÂÓ ‰˘ÂÏ˘ Â‚ˆÂÈ Í˘Ó‰· .ÌÏÂÚ· ˙Â„Á‡ ˙ÂÈ„Ó· ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘
¯Â˜Ó Z È˙˜ÂÁ „ÓÚÓÂ È˘¯Ù „ÓÚÓ ,ÈÏÂ·ÓÈÒ-ÈÒ˜Ë „ÓÚÓ :ÈËÙ˘Ó‰ Â„ÓÚÓÏ
˙È„ÓÏ Ì‡ ˙ÂÏ‡˘‰ ÂÂ„ÈÈ ÛÂÒ·ÏÂ .„ÂÒÈ ÈÎ¯ÚÏÂ Ì„‡ ˙ÂÈÂÎÊÏ ·ÈÈÁÓ È‡ÓˆÚ
;‰˜ÂÁÏ ‡Â·ÓÎ ˘Ó˘˙ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰˘ ÈÂ‡¯ Ì‡ ;‰˜ÂÁÏ ‡Â·Ó ˘È Ï‡¯˘È
ËÙ˘Ó· ÔÂÈ„ ¯Â‡Ï .˜˜ÂÁÈ˘ÎÏ ‰˜ÂÁÏ ‡Â·ÓÏ ‰È‰È˘ ÈÂ‡¯‰ ÈËÙ˘Ó‰ „ÓÚÓ‰ Â‰Ó
ÈÎ ‰˜ÒÓ‰ ‰ÏÂÚ ˙ÈÏ‡¯˘È‰ ˙ÈÂÈˆÂËÈËÒÂ˜‰ ˙Â‡ÈˆÓÏ ˙ÂÈËÂÂÏ¯‰Â ‰ÂÂ˘Ó‰
ÈÎÂ ,˙Â‡ÓˆÚ‰ ˙Ê¯Î‰Ï ‰ÈÙ‰ Ì‚ ÏÏÂÎ‰ ,‰˜ÂÁÏ ‡Â·Ó ÔÈÚÓ ÌÂÈÎ ˘È Ï‡¯˘ÈÏ
,˙ÈÏÓ¯ÂÙ ‰˜ÂÁ ÔÂÎ˙ ¯˘‡Î ,·Â¯˜‰ „È˙Ú· .·ÈÈÁÓ‰ Â„ÓÚÓ· ¯ÈÎ‰Ï ÈÂ‡¯Â Ô˙È

.Ï‡¯˘È ˙È„Ó ˙˜ÂÁÏ ‡Â·ÓÎ ,ÌÈ·ÈÂÁÓ‰ ÌÈÈÂÈ˘· ,ÂˆÓ‡Ï ¯˘Ù‡ ‰È‰È

‰˜ÂÁÏ ‡Â·Ó‰ .·

ÌÈÈ˜ ,˙ÂÈË¯˜ÂÓ„ ˙ÂÈ„Ó· „ÁÂÈÓ·Â ,‰˜ÂÁ ˙ÓÈÈ˜ Ô‰·˘ ÌÏÂÚ· ˙ÂÈ„Ó‰ ˙È·¯Ó·
Ô‰È˙Â˜ÂÁ ÂÁ· ‰Ê ¯Ó‡Ó ÈÎ¯ÂˆÏ ÂÎ¯Ú˘ ‰˜È„· ˙¯‚ÒÓ· .4‰˜ÂÁÏ ‡Â·Ó Ì‚

2ÒÈÒ· ÏÚ ‰¯·Á Â‡ ‰È„Ó ÌÈÈÈÙ‡Ó‰ ÌÈ·ÈÈÁÓ „ÂÒÈ ˙ÂÂ¯˜Ú Ï˘ ‰ˆÂ·˜Î ‰˜ÂÁ ÌÈ¯È„‚Ó Â‡
ËÙ˘Ó "‰ÂÂˆÓ ˙· Z ˙È˙˜ÂÁ‰ ‰ÎÙ‰Ó‰" ˜¯· '‡ Â‡¯ Ï‡¯˘È ˙È„Ó ˙˜ÂÁ ÏÚ .Ú·˜ Ï˘
Á ËÙ˘Ó‰ "Ï‡¯˘È ˙È„Ó Ï˘ ‰˜ÂÁ‰" ‰È„Ó '·Â ÔÈÈË˘È·Â¯ '‡ ;3 („"Ò˘˙) ‡ ÌÈ˜ÒÚÂ
(Ê"˘˙) ‚Ó ËÈÏ˜¯Ù‰ "„È˙ÚÂ ‰ÂÂ‰ ,¯·Ú :Ï‡¯˘È ˙È„Ó Ï˘ ‰˜ÂÁ‰" ˜¯· '‡ ;291 (‚"Ò˘˙)

.403y402 'Ú· ,1 ‰¯Ú‰ ÏÈÚÏ ,ÈÁ¯ÊÓ‰ ˜· ÔÈÈÚ ;5
3˙ÂÈ‚ÂÒ :˙Â¯‚·Ï ˙Â„ÏÈÓ" ¯ÓÂÒ '‰ Â‡¯ ÔÓÈÏ˘‰Ï ˘ÈÂ ˙ÂÁÂ˙Ù Â¯˙Â˘ ˙ÂÈ˙˜ÂÁ ˙ÂÈ‚ÂÒÏ

.59 („"Ò˘˙) ‡ ÌÈ˜ÒÚÂ ËÙ˘Ó "˙È˙˜ÂÁ‰ ‰ÎÙ‰Ó‰ Ï˘ ‰ÓÂ˘ÈÈ· ˙ÂÁÂ˙Ù
4‡˘ÂÏ .˙ÈË¯˜ÂÓ„ ˙¯ÂÒÓ ˙Â¯„Ú‰ ˙ÂÈ„Ó· ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ Â„È˜Ù˙· ÔÂ„È ‡Ï ‰Ê ¯Ó‡Ó
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˙ÂÈ„Ó 38-· :‰˜ÂÁÏ ‡Â·Ó ˘È Ô˙È·¯ÓÏ ÈÎ ‰ÏÂÚ ÂÊ ‰˜È„·Ó .˙ÂÈ„Ó 50-Î Ï˘
.6‰˜ÂÁÏ ‡Â·Ó ÔÈ‡ (24%) „·Ï· ˙ÂÈ„Ó 12-· ÂÏÈ‡Â ,5‰˜ÂÁÏ ‡Â·Ó ÌÈÈ˜ (76%)
Á¯ÊÓ· ¯˜ÈÚ· ,˙ÂÂ¯Á‡‰ ÌÈ˘· ‰˜ÂÁ‰ ‰ÂÎ Ô‰·˘ ˙ÂÈ„Ó‰ ˙È·¯Ó· ,ÂÊÓ ‰¯˙È
ËÙ˘Ó· ÂÎ¯Ú˘ ÌÈ¯˜ÁÓ ÌÈÓ‡Â˙ ÂÏ‡ ÌÈ‡ˆÓÓ .‰˜ÂÁÏ ‡Â·Ó ˘È ,‰ÊÎ¯Ó·Â ‰ÙÂ¯È‡
67.6%-· ÈÎ ‡ˆÓ ,ÌÏÂÚ· ˙ÂÈ„Ó‰ ˙È·¯Ó· ˙Â˜ÂÁ ÔÁ·˘ ,Ì‰Ó „Á‡· .‰ÂÂ˘Ó‰
ÏÎ ‡ˆÓ ‡Ï Ô‰Ó 32.4%-· ˜¯Â ,˙¯Á‡ ‰ÓÈ„˜Ó ‰¯‰ˆ‰ Â‡ ‰˜ÂÁÏ ‡Â·Ó ˘È Ô‰Ó

.7‡Â·Ó
ÍÓÒÓ‰ ÏÏÎÏ ‰Ó„˜‰ ÔÈÚÓ ,‰˜ÂÁÏ ÁÈ˙Ù‰ ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰ ˙È¯Âˆ ‰ÈÁ·Ó
˙¯˙ÂÎ Â‡ (Preamble) "‡Â·Ó" ˙ÈÓ˘¯‰ ˙¯˙ÂÎ‰ ˙‡ ‡˘Â ‡Â‰ ·Â¯Ï .È˙˜ÂÁ‰
‰˜ÂÁ‰ ÛÂ‚Ï ˙ÂÓÈ„˜Ó ˙Â¯‰ˆ‰·Â ˙Â¯ÈÓ‡· ¯·Â„Ó ÌÈ¯Á‡ ÌÈ¯˜Ó·Â ,˙ÈÙÂÏÁ
ÔÈ· Û˙Â˘Ó „ÂÁÈ‡ Â‡ ˙ÂÈˆ¯„Ù ,˙ÂÈ„Ó Ï˘ ˙Â˜ÂÁ È·‚Ï ÍÎ ;ÏÏÎ ˙¯˙ÂÎ ‡ÏÏ
‰˜ÂÁ· ·ÈÎ¯‰ ˙‡ ,ÈÎË ÔÙÂ‡· ,Ï˜· ˙Â‰ÊÏ ÔÎÏ ¯˘Ù‡Ó È¯Âˆ‰ ÔÁ·Ó‰ .˙ÂÈ„Ó
˙‡ ˙Â‰ÊÏ ÏÏÎ Í¯„· Ô˙È ,˙ÈÒÁÈ ËÂ˘Ù‰ ,È¯Âˆ‰ ÈÂ‰ÈÊ‰ „ˆÏ .‰Ï ‡Â·Ó ‰ÂÂ‰Ó‰
˙ÂÙÂÎ˙ ÌÈ˙ÚÏ ‚ÈˆÓ ‡Â·Ó‰ ,Â˙Â‰Ó· .8 È˙Â‰Ó-ÈÎÂ˙ „„Ó ÈÙÏ Ì‚ ‰˜ÂÁÏ ‡Â·Ó‰
‰·ÈÏ ÈÎ¯Ú ÔÎÂ ,‰È„Ó‰ „ÂÒÈÈÏÂ ‰˜ÂÁ‰ ÔÂÈÎÏ ÂÏÈ·Â‰˘ ˙ÂÈ¯ÂËÒÈ‰‰ ˙Â·ÈÒ‰ ˙‡
ÏÚ „ÓÚ .·Á¯ È¯Â·Èˆ ÒÂÊˆÂ˜· ÌÈÈÂˆÓ‰ ‰È„Ó‰ Ï˘ ÌÈÈËÈÏÂÙÂ ÌÈÈÓÂ‡Ï ,ÌÈÈÁ¯Ê‡

:ÂÈÈˆ· (Winterton) ÔÂË¯ËÈÂ '‚¯Â'‚ 'ÙÂ¯Ù ÍÎ

J. Go “Modeling The State: Postcolonial Constitutions in Asia and Africa” 39 :Â‡¯ ‰Ê
.Southeast Asian Studies (2002) 558

5,‰È‡¯˜Â‡ ,‰ÈÏ¯ËÒÂ‡ :Ô‰ ‰˜ÂÁÏ ‡Â·Ó ˘È Ô‰·˘ (ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙Â·¯ÏÂ) ˙ÂÈ„Ó‰
,ÏÈÊ¯· ,‰È·Â‚ˆ¯‰-‰ÈÒÂ· ,‰È¯‚ÏÂ· ,‰ÈÓ¯‡ ,˙È¯·‰-˙Âˆ¯‡ ,‰ÈË‚¯‡ ,‰ÈÂËÒ‡ ,„Ï¯È‡
,ÔÙÈ ,ÔÂÂÈ ,‰ÈÎ¯Â˙ ,‚Â˜-‚Â‰ ,‰È¯‚Â‰ ,Â„Â‰ ,ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ,‰˜È¯Ù‡ -ÌÂ¯„ ,‰ÈÓ¯‚
,Ï‚ÂË¯ÂÙ ,ÔÈÏÂÙ ,Â¯‚ËÂÓ-‰È·¯Ò ,„¯ÙÒ ,‰È˜·ÂÏÒ ,‰È·ÂÏÒ ,ÔÈÒ ,„ÏÈÊ-ÂÈ ,‰ÈÂ„˜Ó ,‡ËÈÏ
ÌÓÂ‚¯˙·) ÌÈÁÒÂ‰ ÏÎ .ıÈÈÂÂ˘Â ‰ÈÒÂ¯ ,‰ÈË‡Â¯˜ ,‰„˜ ,˙Ù¯ˆ ,‰È'ˆ'ˆ ,‰ÈÎ'ˆ ,È‡ÂÂ‚¯Ù

:ÌÈ‡·‰ Ë¯ËÈ‡‰ È¯˙‡Ó ÂÁ˜Ï ¯Ó‡Ó· ˙Â˜ÂÁÏ ˙Â‡Â·Ó‰ Ï˘ (˙ÈÏ‚‡Ï
[http://www.oefre.unibe.ch/law/icl] (last visited on 7.1.07); [http://www.nwjc.org.au/] (last

.visited on 7.1.07)
6,„ÏÈÙ ,¯ÂÙ‚ÈÒ ,‰È‚·¯Â ,‰È·ËÏ ,‚¯Â·ÓÒ˜ÂÏ ,„ÏÂ‰ ,˜¯Ó„ ,‰È·Ï‡ ,‰ÈÏËÈ‡ ,‰È¯ËÒÂ‡

ÈÏÓ¯ÂÙ ‡Â·Ó ÔÈ‡ ÌÓ‡ ÂÏ‡ ˙ÂÈ„Ó Ï˘ Ô‰È˙Â˜ÂÁÓ ˜ÏÁ· ,˙‡Ê ÌÚ .‰È„ÂÂ˘Â ‰ÈÓÂ¯
‡Â·Ó ÔÈÚÓÎ ,˙È˙Â‰Ó ‰ÈÁ·Ó ,Ì˙Â‡¯Ï Ô˙È˘ ÌÈÁ˙ÂÙ ÌÈÙÈÚÒ Ô‰· ˘È Í‡ ,(Preamble)
‰È‚·¯Â ,(4y1 ÌÈÙÈÚÒ) ˜¯Ó„ ,(2y1 ÌÈÙÈÚÒ) ‰È·Ï‡ ,(3y1 ÌÈÙÈÚÒ) ‰ÈÏËÈ‡· ÍÎ .‰˜ÂÁÏ
Â‡ ˙È¯Âˆ ‰ÈÁ·Ó ,‰˜ÂÁÏ ‡Â·Ó ÔÈ‡ ÈÎ ‡ÂÙ‡ ‡ˆÂÈ .(2y1 ÌÈÙÈÚÒ) ‰È„ÂÂ˘Â (1 ÛÈÚÒ)

.(14%) Â˜„·˘ ˙ÂÈ„Ó‰Ó Ú·˘· ˜¯ ,˙È˙Â‰Ó
7H. Maarseveen & G. Tang Written Constitutions: A Computerized Comparative Study

.(New York, 1978) 86
8ÔÎ˙È˙ ÈË¯Â‡˙‰ ¯Â˘ÈÓ· ÈÎ ÔÈÂˆÈ .6 ‰¯Ú‰ ÏÈÚÏ ,‰È„ÂÂ˘Â ‰È‚·¯Â ,˜¯Ó„ ,‰È·Ï‡ ,‰ÈÏËÈ‡

˙ÂÂ¯˜ÚÂ „ÂÒÈ‰ ÈÎ¯Ú ÏÂÏÎÓ ‡Ï‡ ‰˜ÂÁ· ÌÂ˜Ó ÈÂÏ˙ ÂÈ‡ ‰˜ÂÁÏ ‡Â·Ó‰ ‰ÈÙÏ˘ ‰˘È‚ Ì‚
˙‚ˆÂÓ‰ ‰˘È‚‰ .‰ÙÂÒ· Â‡ ‰˜ÂÁ‰ ÚˆÓ‡· Ï˘ÓÏ Ì˜ÂÓÓ ˙ÂÈ‰Ï ÈÂ˘ÚÂ ,‰˜ÂÁ·˘ ‰·ÈÏ‰

.ÂÎÂ˙Ï ÈÁ¯Î‰ ¯˘˜ ‡ÏÏ ,ÈÎË-ÈÏÓ¯ÂÙ‰ ÔÁ·Ó‰ ÈÙÏ ‰˜ÂÁÏ ‡Â·Ó ‰‰ÊÓ ‰Ê ¯Ó‡Ó·
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“Just as a book or article is enhanced by an introduction setting the
context of the material discussed, so a constitution should include a
Preamble which explains concisely the circumstances leading to its
adoption and the core governmental features of the society which it
governs” 9.

‰Â˘· .‰Ù‡ ˙Ó˘ ,‰˜ÂÁ‰ Ï˘ ÈÎ¯Ú‰Â ÈËÈÏÂÙ‰ ‰ÒÈÒ· ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰
ÏÚ „ÓÚ .Ô˙È‡ ÚÏÒÎ ·Â¯Ï ¯˙Â ‡Â·Ó‰ ,ÌÈ˙Ú‰ ÌÚ ˙Â˙˘‰Ï ‰ÈÂ˘Ú‰ ,‰˜ÂÁ‰Ó

:ÂÈÈˆ· ,(Lahoti) ÈËÂ‰Ï ËÙÂ˘‰ ,Â„Â‰· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· ËÙÂ˘ ÍÎ

“A constitution is framed for ages to come and is designed to approach
immortality as near as human institutions can approach. A constitution
must grow with the growth of the nation, with the philosophical
and cultural advancement of the people who gave birth to it, and
interpretation must adapt to changed circumstances and the needs
of time and polity. No reading of any Constitution can be complete
without reading it from the beginning to the end. While the end may
expand, or alter, the point of commencement can never change. It
is the Preamble wherefrom the Constitution commences. Hence, the
significance of the Preamble” 10.

ÈÎÂ˙ ˙‡ ‚ÂÂÒÏ Ô˙È ‰Ò‚ ‰˜ÂÏÁ· .ÔÂÂ‚Ó ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÔÎÂ˙‰ ÌÏÂÚ
:˙ÂÈÊÎ¯Ó ˙ÂÈ¯Â‚Ë˜ ˘ÓÁÏ ˙Â˜ÂÁÏ ‡Â·Ó‰

Z ÔÂ·È¯ ‰˜ÂÁÏ ‡Â·Ó· ¯ÎÊÂ‡Ó ˙Â˜ÂÁ‰ ˙È·¯Ó· .ÔÂ·È¯‰ Z ˙ÂÎÓÒ‰ ¯Â˜Ó .1
‰È„Ó‰ ˙ÈÈÒÂÏÎÂ‡ ‡Â‰ ‰ÂÈÎÏ ˙ÂÎÓÒ‰ ¯Â˜Ó Ô˜ÏÁ· .‰˜ÂÁ‰ ÔÂÈÎÏ ˙ÂÎÓÒ‰ ¯Â˜Ó
˙È·¯Ó ˙Â‰„Ê‰Ï ÌÈÏÂÎÈ ÂÓÚ˘ ˙ÈÒÁÈ ÈÏ¯ËÈ ÁÂÒÈ Â‰Ê ;11 (“we the people of”)
ÌÈ˜ÒÂÚ ,‰Â˘ ˙ÂÚÓ˘Ó ÈÏÚ· ÈÎ Ì‡ ,ÌÈÓÂ„ ÌÈÁÂÒÈ .‰È„Ó ˙ÈÈÒÂÏÎÂ‡· ÌÈ¯Ê‚Ó‰
˙ÂÎÈÈ˙˘‰‰ ˙˘‚„‰ ÍÂ˙ Í‡ ,È‰˘ÏÎ ‰È„Ó È˘‡Ó Ú·Â‰ ˙ÂÎÓÒ ¯Â˜Ó· ÌÓ‡
˙È˙Ù¯ˆ‰ ,˙ÈÓ¯‚‰ ,˙ÈÂËÒ‡‰ ,˙ÈÓ¯‡‰ ‰ÓÂ‡‰) ˙ÓÈÂÒÓ ‰È„ÓÏ Â‡ ‰ÓÂ‡Ï
.12˙ÂÁÙ ÈÏ¯ËÈ ‡Â‰Â ,˙ÈÙÈˆÙÒ‰ ‰È„Ó‰ ˙‡ ¯˙ÂÈ ˘È‚„Ó ‰Ê ÁÂÒÈ ;(‰ÓÂ„ÎÂ

9Legal, Constitutional :Â‡¯ .‰ÈÏ¯ËÒÂ‡ ,È„ÈÒ ˙ËÈÒ¯·ÈÂ‡· ÌÈËÙ˘ÓÏ ¯ÂÒÙÂ¯Ù ‡Â‰ ·˙ÂÎ‰
and Administrative Review Committee “A preamble for the Queensland Constitution?”

(Legislative Assembly of Queensland, Nov. 2004) 9.
[http://www.parliament.qld.gov.au/tableOffice/view/committees/documents/lcarc/reports/LCAR046.pdf]

.(last visited on 7.1.07)
10.R.C. Lahoti Preamble: The Spirit and Backbone of The Constitution of India (2004) 1y2
11Z ÌÈÁ¯Ê‡ È·‚Ï ‡Â‰ ÁÂÒÈ‰ ‰ÈÎ'ˆ·) ‰ÈÎ'ˆÂ Â„Â‰ ,‰˜È¯Ù‡-ÌÂ¯„ ,˙È¯·‰-˙Âˆ¯‡ ,„Ï¯È‡

.(“We the citizens of the Czech”
12ÌÈËÂÚÈÓ ˙ÂÏÈ‰˜ ¯˙È‰ ÔÈ· ÏÏÂÎ‰ “We the people of Israel” Z ÁÂÒÈ‰ È¯‰ ‡Ï ,Ï˘ÓÏ ,ÍÎ
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Ë˘ÙÂÓ ÛÂ‚Î ˙ÂÎÓÒ‰ ¯Â˜Ó ˙‡ ˙ÂÚ·Â˜‰ ÂÏ‡ Ô‰ ÛÒÂ ‚ÂÒÓ ˙Â˜ÂÁÏ ˙Â‡Â·Ó
·ÂÏÈ˘ ÌÈÈ˜ ˙Â˜ÂÁÏ ˙Â‡Â·Ó‰ ÔÓ ˜ÏÁ· .13 (Nation) ÌÂ‡Ï‰ Â‡ ‰ÓÂ‡‰ ˙ÂÓ„·
˙Â˜ÂÁÏ ˙Â‡Â·Ó ˘È .14ÌÈÈ‚ÂˆÈÈ‰ ÌÈÙÂ‚‰ ÔÈ·Ï ˙ÂÎÓÒ‰ ¯Â˜ÓÎÂ ÔÂ·È¯Î ÌÚ‰ ÔÈ·
ÂÈ‡ ÏÏÎ ÔÂ·È¯‰ ˙Â¯Á‡·Â ,15ÌÈ‚ÂˆÈÈ‰ ˙Â„ÒÂÓÏÂ ÌÈ¯Á·‰ ÌÈÙÂ‚Ï ˜¯ ˙ÂÙÓ‰
ÔÈÈˆÓ ‰˜ÂÁÏ ‡Â·Ó‰ ,˙ÂÈ„Ó „ÂÁÈ‡ Â‡ ˙ÂÈˆ¯„Ù ˙Ó‚Â„ ,ÌÈ¯Á‡ ÌÈ¯˜Ó· .16¯ÎÊÂ‡Ó

.17‰˜ÂÁÏ ˙ÂÎÓÒ‰ ¯Â˜ÓÎ ˙ÂÂ˘‰ ˙ÂÈ„Ó‰ ˙‡
ÌÈÈ¯ÂËÒÈ‰ ÌÈË·È‰ ÏÏÎ Í¯„· ÏÏÂÎ ‰˜ÂÁÏ ‡Â·Ó .ÌÈÈ¯ÂËÒÈ‰ ÌÈ·ÈË¯ .2
˙Ù˙Â˘Ó ˙Â‰Ê ÌÈ·ˆÚÓÂ ÌÈ˘·‚Ó ÂÏ‡ ÌÈ¯ÂÎÊ‡ .18ÌÚ Â‡ ‰ÏÈ‰˜ ,‰È„Ó Ï˘ ‰¯·ÚÓ
¯·Â„Ó ÌÈ˙ÚÏ .‰‰Â·‚ ‰Ë˘Ù‰ ˙Ó¯· Û˙Â˘Ó È¯ÂËÒÈ‰ ·ÈË¯ ˙ÂÚˆÓ‡· ("Â‡")
·ˆÈÚÂ ‰˜ÂÁ‰ ÔÂÈÎ ÏÚ Â‡ ‰È„Ó‰ ˙Ó˜‰ ÏÚ ÚÈÙ˘‰Â ¯·Ú· ˘Á¯˙‰˘ ÚÂ¯È‡ ÔÂÈˆ·
ÌÈÈÓÂ‡Ï ˙Â„ÂÒÈ Ï˘ Â‡ ˙˘¯ÂÓ Ï˘ ,˙¯ÂÒÓ Ï˘ ¯ÂÎÊ‡· Z ÌÈ˙ÚÏ ;‰ÈÈÙÂ‡ ˙‡
˙˜ÂÁÏ ‡Â·Ó· ,‰Ó‚Â„Ï ,ÍÎ .Ì˙Â‰Ê ˙‡ ÌÈ˘·‚ÓÂ ‰È„Ó‰ È·˘Â˙ ·Â¯Ï ÌÈÙ˙Â˘Ó‰
¯·Ú· ÂÈ‰˘ ·¯‰ Ï·Ò·Â ˜„ˆ‰-È‡· ‰È„Ó‰ È·˘Â˙ Ï˘ ‰¯Î‰ ˘È ‰˜È¯Ù‡-ÌÂ¯„
ÔÈÒ ÈÎ ÔÈÂˆÓ ˙ÈÈÒ‰ ‰˜ÂÁÏ ‡Â·Ó· ;(˘¯ÂÙÓ· ¯ÎÊÂÓ ‡Ï „ÈÈ‰Ë¯Ù‡‰ ÈÎ Ì‡)
,‰¯˙È ‰·Á¯‰· ,ÌÈË¯ÂÙÓÂ ,ÌÏÂÚ· ‰ÎÂ¯‡‰ ‰È¯ÂËÒÈ‰‰ ˙ÂÏÚ· ˙ÂÈ„Ó‰ ˙Á‡ ‡È‰
‰˜ÂÁÏ ‡Â·Ó‰ ;‰È„Ó‰ È‚˘È‰Â (È¯„ÂÓ‰ Ô„ÈÚ· „ÁÂÈÓ·) ˙ÈÈÒ‰ ‰È¯ÂËÒÈ‰‰ ÈÏÂ‚Ï‚
‰‚‰ ¯˘Ù‡Ó ÂÈ‡Â (Atatürk) Î¯Â˙‡˙‡ ‰˜ÈÏ·ÂÙ¯‰ „ÒÈÈÓ ˙‡ ÔÈÈˆÓ ˙ÈÎ¯Â˙‰
‰¯‰ˆ‰ ˙ÓÈÈ˜ ÔÙÈ· ‰˜ÂÁÏ ‡Â·Ó· ;Â˙¯Â˙ÏÂ Â˙˘¯ÂÓÏ ˙Â„‚ÂÓ‰ ˙ÂÚ„Ï ˙È˙˜ÂÁ
;ÌÂÏ˘Ï ˙„Ó˙Ó ‰ÙÈ‡˘ ÏÚÂ ‰ÓÁÏÓ‰ ˙ÂÚÂÂÊ ˙‡ ·Â˘ ˙ÂÂÁÏ ‡Ï˘ ˙Â˘ÈÁ ÏÚ
˘È (‰ÈË‡Â¯˜ ,‰È˜·ÂÏÒ ,‰È·ÂÏÒ ,‰È‡¯˜Â‡) ‰ÊÎ¯ÓÂ ‰ÙÂ¯È‡ Á¯ÊÓ ˙ÂÈ„Ó·Â
.˙ÈÂ·È¯ ‰È„Ó· ˙ÈÓˆÚ ‰¯„‚‰Ï Ô˙ÂÎÊÏ ÔÎÂ ˙Â‡ÓˆÚÏ Í˘Ó‰ Ô˜·‡ÓÏ ¯ÂÎÊ‡
Z ÈÓÂ‡ÏÈ·‰ ¯Â˘ÈÓ· ÔÂÎÓ Ë˜‡Î Ì‚ ‰È‰È˘ ÏÂÎÈ ÌÈÈ¯ÂËÒÈ‰ ÌÈÚÂ¯È‡ ¯ÂÎÊ‡
Ï˘ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó· ,Ï˘ÓÏ ,ÍÎ .‰È„Ó‰ ˙Ó˜‰Ï ÈÓÂ‡ÏÈ· Û˜Â˙Î

.1995 ˙˘Ó ˜¯ÂÈ-ÂÈÂ ‰·'Ê ÈÓÎÒ‰ Ï˘ ¯ÂÎÊ‡ ˘È ‰È·Â‚ˆ¯‰-‰ÈÒÂ·

ÌÈÎÈÈ˙˘Ó‰ ˙‡ ˘È‚„Ó‰ Z “We the Israeli people” ÁÂÒÈ‰ È¯‰Î ,Ï‡¯˘È· ˙Â¯¯Â‚˙Ó‰
¯·Â„Ó˘ ÔÎÏ Â˘È‚„‰˘ ˙ÂÈ„Ó ˘È .ÈËÈÓÂ„ È„Â‰È ·ÈÎ¯ ˘È ‰·˘ ˙ÈÏ‡¯˘È‰ "‰ÓÂ‡"Ï
“The) ‰È‡¯˜Â‡ ˙˜ÂÁÏ ‡Â·Ó‰ Ï˘ÓÏ ,˙ÂÈ˙‡‰Â ˙ÂÈ˙„‰ ˙ÂˆÂ·˜‰ ÏÎÓ ÌÈÁ¯Ê‡‰ ÏÎ·
Verkhovna Rada of Ukraine, on behalf of the Ukrainian people — citizens of Ukraine of
“Bosniacs, Croats, and Serbs, as constituent peoples) ‰È·Â‚ˆ¯‰-‰ÈÒÂ· ,(all nationalities”
“We, the Polish) ÔÈÏÂÙÂ ([along with Others], and citizens of Bosnia and Herzegovina”

.(Nation — all citizens of the Republic”
13.(“We the Lithuanian Nation”) ‡ËÈÏ
14.‰È'ˆ'ˆÂ È‡ÂÂ‚¯Ù ,„¯ÙÒ ,ÔÙÈ ,ÏÈÊ¯· ,‰È¯‚ÏÂ· ,‰ÈË‚¯‡
15.Â¯‚ËÂÓ-‰È·¯ÒÂ ‰È·ÂÏÒ ,‰È¯‚Â‰
16.‰ÈË‡Â¯˜Â ‰„˜ ,ÔÂÂÈ ,‰ÈÎ¯Â˙
17.ıÈÈÂÂ˘Â ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ,‰ÈÏ¯ËÒÂ‡
18,„¯ÙÒ ,˙Ù¯ˆ ,ÔÂÂÈ ,‰È¯‚Â‰ ,Â„Â‰ ,ÏÈÊ¯· ,‰È¯‚ÏÂ· ,‰ÈË‚¯‡ ,˙È¯·‰-˙Âˆ¯‡ ˙Â˜ÂÁÏ ‡Â·Ó·

.È¯ÂËÒÈ‰ ·ÈË¯ ÔÈ‡ ıÈÈÂÂ˘Â ‰„˜
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˙ÂÈÒÈÒ·‰ ˙ÂÈÏÎ˙‰ ˙‡ ·Â¯Ï ‰ÂÂ˙Ó ‰˜ÂÁÏ ‡Â·Ó‰ .‰˜ÂÁ‰ Ï˘ ÏÚ‰-˙Â¯ËÓ .3
˙Â¯ËÓ ÂÈ‰È˘ ÏÂÎÈ ÂÏ‡ ÏÚ-˙Â¯ËÓ .‰È„Ó‰ ˙˜ÂÁ ‰ÏÈÁ˙ÎÏÓ ‰ÂÎ Ô˙Ó˘‚‰ Ì˘Ï˘
˙Â¯ËÓ ;˙ÂÈ„Ó ÔÈ·˘ „ÂÁÈ‡‰ ˙¯ÈÓ˘ Â‡ ÈË¯˜ÂÓ„‰ ¯Ë˘Ó‰ ˙¯ÈÓ˘ ÔÂ‚Î ,˙ÂÈÏ˘ÓÓ
˙Â¯ËÓ ;Ì„‡ ˙ÂÈÂÎÊÂ Ì„‡ È· ÔÈ· ‰ÂÂÁ‡ ,˜„ˆ ,ÌÂÏ˘ ÌÂ„È˜ ÔÂ‚Î ,˙ÂÈÏÒ¯·ÈÂ‡
ÌÂ„È˜Â ÈË¯Ù‰ ÔÈÈ˜‰ ÏÚ ‰‚‰ Â‡ ˙ÈËÒÈÏ‡ÈˆÂÒ ‰È„Ó ÁÂÙÈË ÔÂ‚Î ˙ÂÈÏÎÏÎ
˙È„Ó ˙ÂÚˆÓ‡· ÌÈÂÒÓ ÌÚ Ï˘ ÌÈÒ¯ËÈ‡Â ÌÈ„ÚÈ ÌÂ„È˜ Â‡ ;19 È˘ÙÂÁ ˜Â˘ ˙ÏÎÏÎ
;‰˜ÂÁ‰ Ï˘ ÏÚ‰-È„ÚÈ ¯ÂÓ‡Î Ô‰ ˙Â¯Á‡Â ÂÏ‡ ˙Â¯ËÓ .‰˙˜ÂÁÂ ÌÚ Â˙Â‡ Ï˘ ÌÂ‡Ï‰

.Ô˘ÂÓÈÓÂ Ô˙Ó˘‚‰ Ì˘Ï „ÚÂ‰ ÈËÙ˘Ó ÈÚˆÓ‡ ‡Ï‡ ‰È‡ ‰˜ÂÁ‰
˙ÂÂÂÎ ˙¯‰ˆ‰ ÏÏÎ Í¯„· ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó .˙ÂÙÈ‡˘Â ÌÈÎ¯Ú ,„ÂÒÈ ˙ÂÂ¯˜Ú .4
ÌÈÓ¯Â‚ÏÂ ÈÙ¯‚ÂÓ„‰ ‰·Î¯‰Ï ,‰˙˘¯ÂÓÏ ,‰˙Â·¯˙Ï Ì‡˙‰· ,‰È„Ó Ï˘ ˙ÈÎ¯Ú
,„Â·Î ,˙Â¯ÈÁ ˙Ó‚Â„ Ì„‡ ˙ÂÈÂÎÊÂ ÌÈÈÏÒ¯·ÈÂ‡ ÌÈÎ¯Ú ÌÈ¯ÎÊÂÓ ·Â¯Ï .ÌÈÙÒÂ
Ì„ˆÏ .‰È„Ó‰ Ï˘ „ÂÒÈ ÈÎ¯ÚÎ ,È˘Â‡ ÌÂÈ˜Ï ÌÈÈÂ‡¯ ÌÈ‡˙Â ˙ÂÏ·ÂÒ ,˜„ˆ ,ÔÂÈÂÂ˘
,ÌÈÈÏÎÏÎ ˙ÂÂ¯˜ÚÂ ˜ÂÁ‰ ÔÂËÏ˘Ï ˙ÂÙÈÙÎ ÔÂ‚Î ,„ÂÒÈ ˙ÂÂ¯˜Ú ÌÈ˙ÚÏ ÌÈÚÈÙÂÓ
Ô˙Â·ÈÂÁÓ ÏÚ Ô˙˜ÂÁÏ ‡Â·Ó· ˙Â¯È‰ˆÓ‰ ˙ÂÈ„Ó ˘È ,Ï˘ÓÏ ,ÍÎ .ÌÈÈÓÂ‡ÏÂ ÌÈÈ˙¯·Á
˙Â„ÁÂ‡Ó‰ ˙ÂÓÂ‡‰ ˙ÏÈ‚ÓÏ ,20ÌÂÏ˘ ÈÎ¯„· ÌÈÈÓÂ‡ÏÈ·Â ÌÈÈÓÈÙ ÌÈÎÂÒÎÒ ÔÂ¯˙ÙÏ
.22 Ô˙Â‡ÓˆÚ ˙Ê¯Î‰· ÂÊ¯ÎÂ‰˘ ˙ÂÙÈ‡˘ÏÂ 21Ì„‡ ˙ÂÈÂÎÊ ¯·„· ˙ÂÈÓÂ‡ÏÈ· ˙ÂÓ‡ÏÂ
ÌÈ‡Â ‰Ú˜Ù‰Ï ÌÈ˙È ÌÈ‡˘ ˙ÂÂ¯˜ÚÂ ÌÈÎ¯Ú Ì˘È Ô‰Ï˘ ‡Â·Ó·˘ ˙Â˜ÂÁ Û‡ ˘È
‰¯„‚‰Ï ˙ÂÎÊ È‡˘Â· ¯˜ÈÚ· ¯·Â„Ó ÏÏÎ Í¯„· .‰˜ÂÁ‰ È„È ÏÚ ÈÂÈ˘Ï ÌÈ˙È
˜ÏÁ· .24ÌÈÈË¯˜ÂÓ„ ÌÈÎ¯ÚÏ ‰˙Â·ÈÂÁÓ Â‡ ‰È„Ó‰ ˙ÂÏÂ·‚ ,23‰È„Ó Ï˘ ˙ÈÓˆÚ
Z ‰È„Ó‰ ¯Ë˘Ó ÏÚ ¯È‰ˆÓÂ Ï˘ÓÓ‰ ‰·Ó· ˜ÒÂÚ ‰˜ÂÁÏ ‡Â·Ó‰ ÌÈ¯˜Ó‰ ÔÓ

.‰ÓÂ„ÎÂ ‰Èˆ¯„Ù ,‰˜ÈÏ·ÂÙ¯
˙ÂÈË¯˜ÂÓ„ ˙ÂÈ„Ó· ˙Â·¯Ï ,˙Â˜ÂÁ‰ ÔÓ ˜ÏÁ· .˙„‰ Â‡ Ï‡‰ ¯ÂÎÊ‡ .5
˙Â„ÂÒÈ· ¯·Â„Ó ÌÈ¯˜Ó‰ ÔÓ ˜ÏÁ· .25˙„‰ Â‡ Ï‡‰ ‡Â·Ó· ÌÈ¯ÎÊÂ‡Ó ,˙ÂÈÂÏÈÁ
˙ÂÒÁ· ÔÂÈÎ ÏÚ ‡Â·Ó· ˘¯ÂÙÓ· ¯‰ˆÂÓ Ô‰·˘ ˙Â˜ÂÁ ÔÂ‚Î ,Û˜È‰ È·Á¯ ÌÈÈ‚ÂÏÂ‡˙
È„˜‰ ¯Ë¯'ˆ‰ :‰Ó‚Â„Ï ,Ï‡‰ ˙ÂÂÈÏÚ ˙‡ ‡Â·Ó· ˙Â˘„˜Ó‰ ˙Â˜ÂÁ Â‡ ;26Ï‡‰

19-‰È·¯Ò ,‰È¯‚ÏÂ· ,‰È‡¯˜Â‡ Ô‰ ÈËÒÈÏ‡ÈˆÂÒ ÔÂÈ·ˆ ÏÚ ÊÈ¯ÎÓ ‰˜ÂÁÏ ‡Â·Ó‰ Ô‰·˘ ˙ÂÈ„Ó
-‰ÈÒÂ· ˙˜ÂÁ ‡È‰ ÈËÒÈÏËÈÙ˜ ÔÂÈ·ˆ ÏÚ ¯È‰ˆÓ‰ ‰˜ÂÁÏ ‡Â·ÓÏ ‰Ó‚Â„ .‰È'ˆ'ˆÂ Â¯‚ËÂÓ

.‰È·Â‚ˆ¯‰
20.ÏÈÊ¯· ˙˜ÂÁÏ ‡Â·Ó‰
21.‰È·Â‚ˆ¯‰-‰ÈÒÂ· ˙˜ÂÁÏ ‡Â·Ó‰
22˙Â‡ÓˆÚ‰ ˙Ê¯Î‰· Â¯ÎÂ‰˘ ˙ÂÈÓÂ‡Ï‰ ˙ÂÙÈ‡˘‰Â ˙ÂÂ¯˜Ú‰ ˙‡ ıÓ‡Ó ‰ÈÓ¯‡ ˙˜ÂÁÏ ‡Â·Ó‰

.˙ÈÓ¯‡‰
23.‰ÈË‡Â¯˜Â ‰È˜·ÂÏÒ ,‰È·ÂÏÒ ,‰ÈÂËÒ‡ ˙Â˜ÂÁÏ ‡Â·Ó‰
24,‰ÈÎ¯Â˙ ,ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ,‰˜È¯Ù‡-ÌÂ¯„ ,‰È·Â‚ˆ¯‰-‰ÈÒÂ· ,‰ÈÂËÒ‡ ˙Â˜ÂÁÏ ‡Â·Ó‰

.‰ÈË‡Â¯˜Â ‰ÈÎ'ˆ ,ÔÈÏÂÙ
25M. Maddox “Does a Preamble Need a :Â‡¯ ‰˜ÂÁÏ ‡Â·Ó· Ï‡‰ ¯ÂÎÊ‡ „‚Â „Ú· ÌÈÂÚÈËÏ

God?” (Research Paper 8, Department of the Parliamentary Library, 1999)
.[http://www.aph.gov.au/library/pubs/rn/1999y2000/2000rn08.htm] (last visited on 7.1.07)

26.“Under the protection of God” ˙ÂÎÓ ˙È‡ÏÈÊ¯·‰ ‰˜ÂÁ‰ ÈÎ ¯È‰ˆÓ ÏÈÊ¯· ˙˜ÂÁÏ ‡Â·Ó‰
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,"ÏÂÎÈ-ÏÂÎ‰ Ï‡‰" Ï˘ ÂÓ˘· ˙ÂÎÓ‰ ,˙È¯ˆÈÈÂÂ˘‰ ‰˜ÂÁ‰ ,(Supremacy of God)
Humbly relying on) "ÏÂÎÈ-ÏÂÎ‰ Ï‡‰" ˙Î¯· ÏÚ ˙Ú˘‰ ,˙ÈÏ¯ËÒÂ‡‰ ‰˜ÂÁ‰Â
˙ÂÎÓ ˙ÂÎÓÒ ‡Â‰ Ï‡‰ Ô‰·˘ ˙Â˜ÂÁ „ˆÏ .27 (the blessing of Almighty God
˙Â¯Á‡ ˙Â˜ÂÁ· .28 ÈÏÂ·ÓÈÒ ÔÙÂ‡· ‡Â·Ó· ¯ÎÊÂ‡Ó Ï‡‰ Ô‰·˘ ˙Â˜ÂÁ ˘È ‰ÂÈÏÚ Â‡
Â‡ ˘Â„˜‰ ˘ÂÏÈ˘‰ ˙‡ ˙¯ÎÊ‡Ó‰ ÔÂÂÈ ˙˜ÂÁ· Ï˘ÓÏ ,‡˜ÂÂ„ ˙„· ˜ÒÂÚ ‡Â·Ó‰
¯˘‡ ˙ÂÎÓÒ‰ ¯Â˜ÓÎ ‡È‰ ˘Â„˜‰ ˘ÂÏÈ˘Ï ˙ÂÒÁÈÈ˙‰‰ ‰·˘ (1937) „Ï¯È‡ ˙˜ÂÁ·
‰˜ÂÁÏ ‡Â·Ó‰ Ô‰·˘ ˙ÂÈ„Ó ˘È ,Ô˙ÓÂÚÏ .‰È„Ó‰Â Ì„‡‰ ˙ÂÏÂÚÙ ÏÎ ˙ÂÂÂÎÓ ÂÈÏ‡

.30˙ÂÈÂÏÈÁ ˙ÂÈ„Ó Ô˙ÂÈ‰ ÏÚ ¯È‰ˆÓ Â‡ 29‰È„Ó‰ ÔÓ ˙„‰ ˙„¯Ù‰ ˙‡ Ô‚ÚÓ
‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÂÎÂ˙ È¯‰ ,ÌÈÙ˙Â˘Ó ÌÈÈÈÙ‡Ó ˙Â‰ÊÏ Ô˙È˘ Ì‚‰ ,ÔÎ ÈÎ ‰‰
Ï˘ Ô‰È˙Â˜ÂÁ· ‰ÁÈÎ˘ ‡Â·Ó ˙ÚÙÂ‰Â ÏÈ‡Â‰ .‰È„ÓÏ ‰È„ÓÓ ‰˙˘ÓÂ ÔÂÂ‚Ó ‡Â‰
„ÁÂÈÓ‰ ÈÙÂ‡ Ì‰Ó „Á‡ ÏÎÏÂ ,˙Â‡Â·Ó Ï˘ ÌÈÂÂ‚Ó ÌÈÒÂÙ„ ¯˙‡Ï Ô˙È ,˙ÂÈ„Ó
‰È‰È˘ ¯˘Ù‡ ;31 ÍÂ¯‡ Â‡ ¯ˆ˜ ‰È‰È˘ ÏÂÎÈ ‰˜ÂÁÏ ‡Â·Ó .˜˜Á ‰·˘ ‰È„ÓÏ
ÌÚ ˜˜ÁÈ‰Ï ÏÂÎÈÂ ;32 Â˙Â‡ ˙Â¯˙ÂÒ‰ ˙Â¯‰ˆ‰ Ú·˜È Â‡ ‰˜ÂÁ‰ ÛÂ‚ ÌÚ ‰ÈÂÓ¯‰·
,(ÌÈÈ¯ÂËÒÈ‰ ÌÈ·ÈË¯) ¯·Ú‰ È·‚Ï ÔÓÊ Ï˘ „ÓÓ Â· ˘È ·Â¯Ï .33‰È¯Á‡Ï Â‡ ‰˜ÂÁ‰

.(ÌÈ‡·‰ ˙Â¯Â„Ï ˙ÂÙÈ‡˘Â ˙ÂÂ˜˙) „È˙Ú‰Â (‰È„Ó‰ Ï˘ ‰˙ÂÓ„) ‰ÂÂ‰‰

‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ (ÌÈÈËÙ˘Ó ‡Ï‰) ÂÈ˘ÂÓÈ˘Â ÂÈ„È˜Ù˙ .‚

27“Conscious of their Z ÍÂ˙ ‰˘Ú ‰˜ÂÁ‰ ÔÂÈÎ ÈÎ Ú·Â˜‰ ˙ÈÓ¯‚‰ ‰˜ÂÁÏ ‡Â·Ó‰ Ì‚ Â‡¯Â
“Both those who :ÔÈÏÂÙ ˙˜ÂÁ· Ú·˜ ÔÈÈÚÓ ÁÒÂ .responsibility before God and men”
believe in God as the source of truth, justice, good and beauty, as well as those not sharing

.such faith but respecting those universal values as arising from other sources”
28.‰˜È¯Ù‡-ÌÂ¯„ ˙˜ÂÁÏ ‡Â·Ó‰
29˙„‰ ˙„¯Ù‰ Ô‰·˘ Z ˙È¯·‰-˙Âˆ¯‡ ÔÂ‚Î Z ˙ÂÈ„ÓÓ ÏÈ„·‰Ï ˙‡Ê .‰ÈÎ¯Â˙ ˙˜ÂÁÏ ‡Â·Ó‰

.(‡Â·Ó· ‡ÏÂ) ‰˜ÂÁ· ˙‚ÂÚÓ ‰È„Ó‰Ó
30.ÔÂÙˆÓ‰Â ‰ÂÓ‡‰ ,˙„‰ ˘ÙÂÁ Â„·ÂÎÈ ‰·˘ ˙ÈÂÏÈÁ ‰È„Ó ‡È‰ ÈÎ ¯È‰ˆÓ Â„Â‰ ˙˜ÂÁÏ ‡Â·Ó‰
31,ÔÈÒ ,‰È¯ÂÒ ,ÌÈ¯ˆÓ ,Ô‡¯È‡ Ï˘ ˙Â˜ÂÁ· ‡ÂˆÓÏ Ô˙È Ï˙ÂÙÓÂ ÍÂ¯‡ ‰˜ÂÁÏ ‡Â·ÓÏ ˙Â‡Ó‚Â„

‡ÂˆÓÏ Ô˙È ‰¯ˆ˜· ÁÒÂÓ‰ ‰˜ÂÁÏ ‡Â·ÓÏ ˙Â‡Ó‚Â„ .„ÏÈ‡˙Â ‰ÈË‡Â¯˜ ,Â‚Â˜ ,ÔËÒÈ˜Ù
.ıÈÈÂÂ˘Â ‰„˜ ,˙Ù¯ˆ ,‰È¯‚Â‰ ,Â„Â‰ ,˙È¯·‰-˙Âˆ¯‡ ˙Â˜ÂÁ·

32˙Â‡¯Â‰ ¯ÙÒÓÏ „‚ÂÓ‰ ,(1982) ˙ÂÈÂ¯ÈÁÂ ˙ÂÈÂÎÊ ¯·„· È„˜‰ ¯Ë¯'ˆÏ ‡Â·Ó‰ ˙‡ Ï˘ÓÏ Â‡¯
:ÔÏ‰Ï) Constitution Act 1992, Canadian Charter of Rights and Freedoms :¯Ë¯'ˆ‰ ÛÂ‚·

.(“The Canadian Charter” Â‡ "È„˜‰ ¯Ë¯'ˆ‰"
33‰·˘ ˙ÈÏ¯ËÒÂ‡‰ ‰Èˆ¯„ÙÏ ˙ÎÈÈ˙˘Ó‰ ‰È„Ó Z (Queensland) „ÏÒÈÂÂ˜ ˙˜ÂÁ Ï˘ÓÏ Â‡¯

„ÓÚÓ· ·˘Á˙‰Ï Í¯Âˆ‰ Ï˘· ¯˜ÈÚ· ,‰È„Ó‰ ˙˜ÂÁÏ ˘„Á ‡Â·Ó ıÂÓÈ‡Ï ¯˘‡· ÔÂÈ„ ¯¯ÂÚ˙‰
Legal, Constitutional and Administrative Review :Â‡¯ .Ì‰È˙ÂÈÂÎÊ·Â ÌÈ„ÈÏÈ‰ ÌÈËÂÚÈÓ‰
Committee “Hands on Parliament — A parliamentary committee inquiry into Aboriginal
and Torres Strait Islander peoples’ participation in Queensland’s democratic processes”

(Legislative .Assembly of Queensland, Sep. 2003)
[http://www.parliament.qld.gov.au/tableOffice/view/committees/documents/lcarc/inquir
Legal, Constitutional :Ì‚ Â‡¯Â .ies/handsOnParl/LCARCR043.pdf] (last visited on 7.1.07)

.and Administrative Review Committee, supra note 9
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„‚¯Â‡ ·‡ÈÏÂ ÔÈÈË˘È·Â¯ ÔÂÓ‡

(‡·‰ ˜¯Ù· ÔÂ„ Â·˘) ÈËÙ˘Ó‰ ¯Â˘ÈÓ· .ÌÈÈ¯˜ÈÚ ÌÈ„È˜Ù˙ ‰ÓÎ ‰˜ÂÁÏ ‡Â·ÓÏ
Û˜Â˙ ˙¯ÒÁ ˙È‚È‚Á-˙ÈÒ˜Ë ‰¯‰ˆ‰ Â˙ÂÈ‰ ÔÈ·˘ Ûˆ¯‰ ÏÚ Ú ‰˜ÂÁÏ ‡Â·Ó‰
.˙ÂÈÂ·ÈÂÁÓÏÂ ˙ÂÈÂÎÊÏ È‡ÓˆÚ ¯Â˜ÓÂ ‰˜ÂÁ‰Ó ÈÏ¯‚ËÈ‡ ˜ÏÁ Â˙ÂÈ‰ ÔÈ·Ï ÈËÙ˘Ó
Ì‚ ˙ÂÈ„Ó Ï˘ Ô‰È˙Â˜ÂÁ· ÌÈ·Â˘Á‰ ÌÈ˜ÏÁ‰ ÔÓ „Á‡ ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰˘ ‡Ï‡
Ï˘ ˙Â¯Â„Â ,˙Â·¯ ˙ÂÈ„Ó· ¯ÙÒ‰ È˙·· „ÓÏ ‡Â‰ ;˙È¯Â·Èˆ‰Â ˙ÈÎÂÈÁ‰ ‰Ó¯·
‡È‰ ÏÏÎ Í¯„·˘ ,‰˜ÂÁ‰ ÂÓÎ ‡Ï˘ .ÂÈÎ¯ÚÂ ÂÈ˙ÂÂ¯˜Ú ¯Â‡Ï ÌÈÎÁ˙Ó ÌÈ¯‚Â·
Ï˘ ÂÂ¯˙È ,˙·Î¯ÂÓ ˙ÈËÙ˘Ó ˙ÂÚÓ˘Ó ˙ÂÏÚ· ˙Â·¯ ˙Â‡¯Â‰ ÏÏÂÎ‰ ÍÂ¯‡ ÍÓÒÓ
‰È„Ó‰ ÈÎ¯Ú ˙ÈˆÓ˙ ÌÈ‚ÂÚÓ Â·Â ,‰‡È¯˜Ï ÁÂÂ ˙ÈÒÁÈ ¯ˆ˜ Â˙ÂÈ‰· ‡Â‰ ‡Â·Ó‰
‰È„Ó‰ Ú„Ó È˘‡Â ÌÈËÙ˘Ó ·¯˜· ˜¯ ‡Ï ÚÂ„ÈÂ ¯ÎÂÓ ‡Â·Ó‰ ,‰ÊÎÎ .‰È˙ÂÂ¯˜ÚÂ

.34 ˙È¯Â·Èˆ‰ ‰Ú„Â˙·Â ·Á¯‰ ¯Â·Èˆ‰ ·¯˜· Ì‚ ‡Ï‡
Â˙ÂÈ‰· ÈÏÂ·ÓÈÒ „È˜Ù˙ Ì‚ ‰˜ÂÁÏ ‡Â·ÓÏ ˘È ˙È¯Â·Èˆ-˙ÈÎÂÈÁ‰ ˙Â·È˘Á‰ „ˆÏ
.‰È„Ó Ï˘ "¯Â˜È· ÒÈË¯Î" ÔÈÚÓ ‰ÂÂ‰Ó ‡Â·Ó‰ .˙Â‰Ê ˘·‚Ó‰ È˙‡¯˘‰ ¯Â˜Ó
˙Â·‡‰ È„È ÏÚ ·Â¯Ï ÁÒÂ˘ ,‰È„Ó‰ Ï˘ "ÔÈÓ‡Ó È‡"‰ È¯˜ÈÚ Â· ÌÈÊÎÂ¯Ó
È˙‡¯˘‰ ¯Â˜ÓÎ ,‰·¯ ˙ÈÎÂÈÁÂ ˙È˙Â·¯˙ ,˙È¯ÂËÒÈ‰ ˙Â·È˘Á ÔÎÏ ÂÏ ˘È .ÌÈ„ÒÈÈÓ‰
ÈÈÂÈ˘Ï ÂÓÈ‡˙‰Ï ¯˘Ù‡Ó ˘ÈÓ‚‰Â ÌÂÓÚ‰ ÂÁÂÒÈ ÌÈ·¯ ÌÈ¯˜Ó· .˙ÂÚÓ˘Ó-·¯
˙ÈÁ¯Ê‡Â ˙ÈÓÂ‡Ï ˙Â‰Ê ·ˆÚÓÂ ˘·‚Ó‰ ¯Â˜Ó ‡Â‰ ‡Â·Ó‰ .˙Â‡ÈˆÓÂ ÌÈ˙Ú ,˙Â·ÈÒ
˙ÂˆÂ·˜ ÔÈ· ÌÈÚÒ˘ÏÂ ˙ÂÈÓÂ‡Ï ˙Â˜ÂÏÁÓÏ ‡˘ÂÓ ÌÈ˙ÚÏ ‰ÂÂ‰Ó ÍÎÈÙÏÂ ,˙Ù˙Â˘Ó

.ËÂÚÈÓÏ ·Â¯
ÌÈ·Â˘Á‰ ÌÈÈÊÎ¯Ó‰ ÌÈÎ¯Ú‰ ˙‡ ˙Â·¯ ÌÈÓÚÙ ¯È„‚ÓÂ Û˜˘Ó ‰˜ÂÁÏ ‡Â·Ó‰
˘È Ô‰·˘ ˙ÂÈ„Ó· ,Ï˘ÓÏ ,ÍÎ .‰¯·Á‰ Ï˘ ‰È„·¯ ˙‡Â ‰ÈÙ ˙‡ ,˙ÓÈÂÒÓ ‰È„Ó·
˜ÏÁÎ ËÂÚÈÓ‰ ˙ÂÏÈ‰˜ ˙‡ ÌÈ˙ÚÏ ¯ÎÊ‡Ó Ô˙˜ÂÁÏ ‡Â·Ó‰ ,ÌÈ„ÈÏÈ ÌÈËÂÚÈÓ ˙ÂÏÈ‰˜
ÌÈÁ¯Ê‡ÎÂ 36‰ÏÂÚÙ ÔÓÚ Û˙˘˙Â Ô·Ï˘˙ ‰È„Ó‰˘ ˙ÂÏÈ‰˜Î ,35‰˜ÂÁ‰ ÈÂÎÓÓ
ÌÈÂÂ‚Ó‰ ‰È„·¯ ˙‡ ‰Ó‡ Û˜˘Ó ÂÈ‡ ‰˜ÂÁÏ ‡Â·Ó‰ ¯˘‡Î ÌÏÂ‡ .37˙ÂÈÂÎÊ ÈÂÂ˘
˙Â˜ÂÏÁÓ ˙Á‡ ‡Ï ˙ÂÚÏ‚˙Ó ,˙ÂÎÈÈ˙˘‰ÏÂ ˙Â‰ÊÏ „˜ÂÓ ‰ÂÂ‰Ó ÂÈ‡Â ‰¯·Á‰ Ï˘
:˙ÂÈ„Ó ˘ÂÏ˘ ˙ÂÚˆÓ‡· ˙‡Ê ÌÈ‚„ .Â˙Â˘Ï ˙Â˘È¯„ ˙ÂÏÂÚÂ ÂÎÂ˙Ï ¯˘‡· ˙Â˘˜
,(‰ÈÏ¯ËÒÂ‡Â ‰ÈÂ„˜Ó) Â˙Â˘Ï ‰˘È¯„ ‰˙ÏÚ ˙ÂÂ˘ ˙Â·ÈÒÓ˘ ‡Â·Ó ˘È Ô‰Ó ÌÈÈ˙˘·
.(ÈÙÂ¯È‡‰ „ÂÁÈ‡‰) ˙ÂÚ„‰ Â˜ÏÁ ‰ÈÏÚ˘ ‰˜ÂÁÏ ‡Â·Ó ˙ËÂÈË· ¯·Â„Ó ˙È˘ÈÏ˘·Â
˜ÈÒ‰ÏÂ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÌÈÂÂ‚Ó‰ ÂÈ„È˜Ù˙ ˙‡ ˘ÈÁÓ‰Ï ÚÈÈÒÈ ˙Â‡Ó‚Â„· ÔÂÈ„

.Ï‡¯˘ÈÏ ˙ÂÈËÂÂÏ¯‰ ˙Â˜ÒÓ ¯ÙÒÓ
˜Â¯ÈÙ ¯Á‡Ï ˙È‡ÓˆÚ ‰È„ÓÎ ‰Ó˜Â‰ ‰ÈÂ„˜Ó .‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·Ó‰

34‰·È˘È" .˙ÒÎ· ÔÈÈË˘È·Â¯ '‡ Ï˘ ÂÈ¯·„ Â‡¯ ÂÎÂ˙ ÏÚÂ Â˙Â·È˘Á ÏÚ ,‰˜ÂÁÏ ‡Â·Ó‰ ÏÚ
Â"Ë ,2005 ¯‡ÂÈ· 25 ,"‰˜ÂÁ ÔÓÊ ÚÈ‚‰ Z ˙ÒÎ‰ ÔÂÈÎÏ ‰˘ ˘˘Â-ÌÈ˘ÈÓÁ ÔÂÈˆÏ ˙„ÁÂÈÓ

.Ï‡¯˘È ˙ÒÎ ,‰"Ò˘˙ Ë·˘·
.[www.knesset.gov.il/plenum/data/03040205.doc[ (last visited on 7.1.07)

35.‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·Ó‰
36.‰È˜·ÂÏÒ ˙˜ÂÁÏ ‡Â·Ó‰
37.‰ÈË‡Â¯˜ ˙˜ÂÁÏ ‡Â·Ó‰

8



Ï‡¯˘È Ï˘ ‰¯˜Ó‰ :ÈËÙ˘Ó‰ Â„ÓÚÓÂ ‰˜ÂÁÏ ‡Â·Ó‰

‰ÂÓ‰ (ÌÈÙÒÂ ÌÈËÂÚÈÓÂ) È·Ï‡ ÈÓÂ‡Ï ËÂÚÈÓ ‰· ¯¯Â‚˙Ó .˙È·ÏÒÂ‚ÂÈ‰ ‰Èˆ¯„Ù‰
Ô‚ÈÚ 1992 ˙˘Ó ‰˜ÂÁÏ ‡Â·Ó‰ .‰˙ÈÈÒÂÏÎÂ‡Ó ˘ÈÏ˘Ï Ú·¯ ÔÈ· ˙ÂÂ˘ ˙ÂÎ¯Ú‰ ÈÙÏ
ÌÈ·ÈË¯· ‰·Á¯‰· ˜ÒÚÂ "ÈÂ„˜Ó‰ ÌÚ‰ Ï˘ ÌÂ‡Ï ˙È„Ó"Î ‰ÈÂ„˜Ó „ÂÒÈÈ ˙‡
˙Â‡ÓˆÚÏ Â˜·‡Ó·Â ˙ÂÈ¯ÂËÒÈ‰‰ ÂÈ˙ÂÈÂÎÊ· ,Â˙Â·¯˙· ,ÈÂ„˜Ó‰ ÌÚ‰ Ï˘ ÌÈÈ¯ÂËÒÈ‰
ÔÎÂ "ÈÂ„˜Ó‰ ÌÚÏ Û˙Â˘Ó ˙È·" ˙ÂÂ‰Ï ˙Ó ÏÚ ÂÈÙÏ ‰„ÒÂ ‰È„Ó‰ .˙ÈÈ„Ó
‡ÏÓ ˙ÂÈÂÎÊ ÔÂÈÂÂ˘ ÁÈË·‰ 1992 ˙˜ÂÁÏ ‡Â·Ó‰ .38 "‰· ÌÈ¯¯Â‚˙Ó‰ ÌÈÓÂ‡ÏÏ"
ÌÈËÂÚÈÓÂ È·Ï‡‰ ËÂÚÈÓ‰ ÔÈ·Ï ‰ÈÂ„˜Ó ÔÈ· ÌÂÈ˜-Â„ ˙¯ÈˆÈÂ ‰ÈÂ„˜Ó ÈÁ¯Ê‡Ï
˙¯„‚‰Ï ,"ËÂÚÈÓ ˙ˆÂ·˜"Î Â˙¯„‚‰Ï Û˜Â˙· „‚˙‰ È·Ï‡‰ ËÂÚÈÓ‰ ,Ì¯· .ÌÈÙÒÂ
ÌÈÈÂ„˜Ó ÌÈÈ¯ÂËÒÈ‰ ÌÈ·ÈË¯ ¯ÂÎÊ‡ÏÂ "ÈÂ„˜Ó‰ ÌÚ‰ Ï˘ ÌÂ‡Ï ˙È„Ó"Î ‰ÈÂ„˜Ó
ÏÈ·Â‰Ï ˙Ó ÏÚ ˙ÂÓÈÏ‡· ˘Ó˙˘‰Ï ÂÏÁ‰ ÌÈÈÂˆÈ˜ ÌÈÈ·Ï‡ ÌÈ‚ÏÙ .‰˜ÂÁÏ ‡Â·Ó·
‰ÈÓÂÂËÂ‡ Ô˙È˙ ‰·˘ ˙ÈÓÂ‡Ï-Â„ ‰È„ÓÏ ÍÂÙ‰˙ ‰ÈÂ„˜Ó˘ ÍÎ ‡Â·Ó‰ ÈÂÈ˘Ï
ÌÈ‚ÏÙ .È·Ï‡ ·Â¯· ÌÈÒÏÎÂ‡Ó‰ ÌÈ¯ÂÊ‡· ÌÈ·Ï‡Ï ‰‡ÏÓ ˙ÈËÈÏÂÙÂ ˙ÈÏ‡È¯ÂËÈ¯Ë
‡Â·ÓÏ ¯˘‡· .‰˜ÂÁ·Â ‰˜ÂÁÏ ‡Â·Ó· ˙Â·Á¯ ˙ÂÓ¯ÂÙ¯ Â˘¯„ ¯˙ÂÈ ÌÈÂ˙Ó ÌÈ·Ï‡
ËÂÚÈÓ" ÈÂËÈ·‰ ËÓ˘ÂÈ˘ ÔÎÂ ÌÈÈÓÂ‡Ï‰ ˙Â„ÂÒÈ‰ ÂÓÓ ÂËÓ˘ÂÈ˘ ‰˘È¯„ ‰˙ÈÈ‰
ÂÈ‡ ÈÙ¯‚ÂÓ„‰ ÂÏ„Â‚ Ï˘·Â ÂË·Ó ˙„Â˜Ó˘ Z È·Ï‡‰ ËÂÚÈÓ‰ È·‚Ï "ÈÓÂ‡Ï
˙ÈÓÂ‡ÏÈ·‰ ‰ÈÈÏÈ‰˜‰Â È·Ï‡‰ ËÂÚÈÓ‰ ıÁÏ· .‰È„Ó· ‡ÏÓ Û˙Â˘ ‡Ï‡ ÏÏÎ ËÂÚÈÓ
.Â· ÌÈÈÓÂ‡Ï‰ ˙Â„ÂÒÈ‰ ˘ÂË˘Ë ÍÂ˙ ‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·Ó‰ 2001 ¯·Ó·Â· ‰Â˘
ÌÚ‰Ó ˜ÏÁ" ÌÈÈÂËÈ·‰ ÂˆÓÂ‡ ÂÈ˙Á˙Â ,‡Â·Ó‰Ó ËÓ˘Â‰ "ÈÓÂ‡Ï ËÂÚÈÓ" ÈÂËÈ·‰
‰Ù˘ ˙¯·Â„ ‰ÈÈÒÂÏÎÂ‡‰Ó 20% ˙ÂÁÙÏ Ì‰·˘ ÌÈ¯ÂÊ‡· ÌÈÁ¯Ê‡ ˙ÂÏÈ‰˜"Â "È·Ï‡‰
ÌÈ¯ÎÂÓ‰ ÌÈËÂÚÈÓ‰ ¯ÙÒÓ ˙‡ ·ÈÁ¯‰ Û‡ ‰˜ÂÁÏ ‡Â·Ó‰ .39"˙ÈÂ„˜Ó ¯˘‡Ó ˙¯Á‡
‡Â·Ó‰ Ï˘ ÂÂ˘Ï ÂÊÂ .ÌÈÎÈÈ˙˘Ó Ì‰ ÂÈÏ‡˘ ÌÚ‰Ó ˜ÏÁÎ Ì‰· ¯ÈÎ‰Â ‰È„Ó· ˙ÈÓ˘¯

:‰ÈÂ„˜Ó Ï˘ 2001 ˙˜ÂÁÏ Ô˜Â˙Ó‰

“The citizens of the Republic of Macedonia, the Macedonian people,
as well as the citizens living within its border, which are part of
the Albanian nation, the Turkish nation, the Vlah nation, the Serbian

38ÌÈÈÂÈ˘‰ ˙ÂÎÏ˘‰ÏÂ ÌÈÈ˙˜ÂÁ‰ ÌÈÈÂÈ˘‰ ÁÂ˙ÈÏ ,‰ÈÂ„˜Ó· 1992 ˙˜ÂÁÏ ‡Â·Ó‰ ÈÂÈ˘Ï Ú˜¯Ï
B. Belamaric :Â‡¯ È·Ï‡‰ ËÂÚÈÓ‰ ÔÈ·Ï ÌÈÂ„˜Ó‰ ÔÈ·˘ È˙‡‰ Ë˜ÈÏÙÂ˜‰ ÏÚ ÂÏÏ‰
“Attempting to Resolve an Ethnic Conflict: The Language of the 2001 Macedonian
Constitution” IV Southeast European Pol. (2003) 25y40; Z. Daskalovski “Language
and Identity: The Ohrid Framework Agreement and Liberal Notions of Citizenship and
Nationality in Macedonia” J. of Ethno-pol. and Minority Issues in Eur. (2002) 15y18,
24y28; J. Engstrom “Multi-ethnicity or Bi-nationalism? The Framework Agreement and
the Future of the Macedonian State” J. of Ethno-pol. and Minority Issues in Eur. (1/2002)
14y16; U. Brunnbauer “The Implementation of the Ohrid Agreement: Ethnic Macedonian

.Resentments” J. of Ethno-pol. and Minority Issues in Eur. (1/2002) 4y12
39ÔÂÈ·ˆ‰Â ÌÈÈ¯ÂËÒÈ‰‰ ÌÈ·ÈË¯‰ .2001 ˙˜ÂÁÏ 48-Â 7 ÌÈÙÈÚÒ ÔÎÂ ‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·Ó‰

ÔÂÒ·Â˜ÚÈ '‡Â ÔÈÈË˘È·Â¯ '‡ Ì‚ Â‡¯ ‰ÈÂ„˜Ó ˙˜ÂÁ· ÌÈÈÂÈ˘Ï .ÂËÓ˘Â‰ ÈÂ„˜Ó‰ ÈÓÂ‡Ï‰
.304y300 (‚"Ò˘˙) Ì„‡‰ ˙ÂÈÂÎÊÂ ˙È„Â‰È ÌÂ‡Ï ˙È„Ó :ÌÈÓÚ‰ ˙ÁÙ˘ÓÂ Ï‡¯˘È
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nation, the Roma nation, the Bosnian nation and others [...] have
decided to establish the Republic of Macedonia as an independent,
sovereign state”.

˙‡ ˙ÈÙÂÒ ¯˙Ù ‡Ï ‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÈÓÂ‡Ï‰ ÔÂÈ·ˆ· ‰Ê ÈÎÙ‰Ó ÈÂÈ˘
˙„·ÂÚ ÏÚ ¯‚È˙ ‡Â¯˜Ï ÍÈ˘ÓÓ È·Ï‡‰ ËÂÚÈÓ‰ ,‡ÒÈ‚ „ÁÓ .ÈÓÂ‡Ï‰ Ë˜ÈÏÙÂ˜‰
ÈÙ¯‚ÂÓ„‰ ÂÏ„Â‚ Û‡ ÏÚ ,‰È„Ó· ÌÈ¯Á‡ ÌÈËÂÚÈÓ ÌÚ ‰˜ÂÁÏ ‡Â·Ó· Â˙¯ÎÊ‰
˙ÂÈÏ˜È„¯ ˙ÂÈ·Ï‡ ˙ÂˆÂ·˜ ,ÍÎ ÏÚ ÛÒÂ .˙ÂÈ˙‡‰ ˙ÂˆÂ·˜‰ ¯‡˘Ó ÂÏÈ„·Ó‰ ¯ÎÈ‰
˙Â·¯ÂÚÓ ÂÈ‰ ‡ÏÂ ˙¯‚ÒÓ‰ ÌÎÒ‰ ÁÂÒÈ· ÂÙ˙Â˘ ‡Ï Ô‰ ÈÎ ‰ÚË· Ô˜·‡Ó· ÂÎÈ˘Ó‰
ÈÂ„˜Ó‰ ÌÂ‡Ï‰ ˙È„Ó ÔÂÈÚ¯ ˙ËÓ˘‰ ,‡ÒÈ‚ Í„È‡Ó .ÌÈÈ˙˜ÂÁ‰ ÌÈÈÂÈ˘‰ ˙‚˘‰·
¯Â˙ÈÂ ÍÎ· Â‡¯˘ ,ÈÂ„˜Ó‰ ¯Â·Èˆ· ÌÈ‚ÏÙ ·¯˜· ˙ÓÂÚ¯˙ ¯¯ÂÚ ‰˜ÂÁÏ ‡Â·Ó‰Ó
ÌÈ‚ÏÙ .˙ÈÓÂ‡ÏÈ·‰ ‰ÏÈ‰˜‰ ıÁÏ·Â ¯Â¯Ë ÈˆÁÏ· ‰ÈÂ„˜Ó ˙Ï˘ÓÓ ÏÚ ‰ÙÎ˘
ÍÈÏ‰˙ Ï˘ Â˙È˘‡¯ ‡Â‰ ‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·Ó· ÈÂÈ˘‰ ÈÎ Â˘˘Á ÌÈÈÂ„˜Ó

.40 È·Ï‡ ÈË„È¯È‡
Â‡ „Á‡Ó ¯Â˜ÓÎ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ˙È‡ÏÈÚ‰ Â˙Â·È˘Á ˙‡ ‰˘ÈÁÓÓ ÂÊ ‰Ó‚Â„
˙ÂˆÂ·˜ ÔÈ· ÌÈÒÁÈ‰ ÏÚ ÂÈ˙ÂÎÏ˘‰ ˙‡ ,‰È„Ó· ˙ÂˆÂ·˜Â ÌÈË¯Ù Ï˘ ˙Â‰Ê ‚ÏÙÓ
˙‡ ‰˘ÈÁÓÓ ‡È‰ .˙˜ÂÏÁÓ· ÈÂ˘ ÁÂÒÈÓ ÌÈÚ·Â‰ ÌÈÈ˘˜‰ ˙‡Â ˙ÂÂ˘ ˙ÂÈÓÂ‡Ï
ÌÈÈÓÂ‡Ï ÌÈÎ¯ÚÂ ˙ÂÙÈ‡˘ ÏÏÂÎ‰ ‰˜ÂÁÏ ‡Â·Ó ÁÂÒÈÓ ¯ˆÂÂÈ‰Ï ÌÈÏÂÏÚ‰ ÌÈÈ˘˜‰
ÏÎÎ ,Ï·Â˜Ó ‰È‰È ‰˜ÂÁÏ ‡Â·Ó‰˘ ÛÈ„Ú ÈÎ ˙„ÓÏÓÂ ,˙È¯Â·Èˆ ˙˜ÂÏÁÓ· ÌÈÈÂ˘
˙„ÈÓÏ ¯˘‡· Ì‚ ¯Â‡ ˙ÎÙÂ˘ ˙ÈÂ„˜Ó‰ ‰Ó‚Â„‰ .¯Â·Èˆ‰ È„·Â¯ ·Â¯ ÏÚ ,¯˘Ù‡‰
ÌÈË˜ÈÏÙÂ˜ ÍÂÎÈ¯Ï ‰Ï ‡Â·Ó·Â ‰È„Ó ˙˜ÂÁ· ÌÈÈ‚ÂÏÂÈÓ¯Ë ÌÈÈÂÈ˘ Ï˘ ‰ÓÂ¯˙‰
ıÁÏ· ‰ÙÎ‰ ÈÂÈ˘· ¯·Â„Ó˘Î „ÁÂÈÓ·Â ,˙ÂÈË¯˜ÂÓ„ ÌÂ‡Ï ˙ÂÈ„Ó· ÌÈÊÚ ÌÈÈÓÂ‡Ï

.41 ÈÂˆÈÁ
˙Â·˘ÂÓ‰ ˙ÈÈˆ¯„Ù ÒÂÈÎ ˙Â·˜Ú· ‰ÂÎ ‰ÈÏ¯ËÒÂ‡ .‰ÈÏ¯ËÒÂ‡ ˙˜ÂÁÏ ‡Â·Ó‰
.Commonwealth of Australia Constitution Act-‰ È„È ÏÚ 1900 ÈÏÂÈ· ˙Â„¯Ù‰
‰ÏÈ‰˜Î ‰ÈÏ¯ËÒÂ‡ ‰Ó˜Â‰ Â˙¯‚ÒÓ·Â ÈËÈ¯·‰ ËÓÏ¯Ù‰ È„È ÏÚ Ï·˜˙˘ ,˜ÂÁ‰
.42‰ÈÏ¯ËÒÂ‡ ˙˜ÂÁÏ ‡Â·Ó ÔÈÚÓÏ Ê‡Ó ·˘Á‰ ‡Â·Ó Ì‚ ÏÏÂÎ ,˙„ÁÂ‡Ó ˙ÈÏ¯„Ù
1999 ¯·Ó·Â· 6-· .43Ï‡‰ Ì‚ ¯ÎÊÂ‡ÓÂ ÂÈ˙ÂÈÂÎÓÒÂ ÔÂËÏ˘‰ ‰·Ó ÌÈÂ„È ‡Â·Ó·

40ÌÈ¯ÂÊ‡· ·Â¯ ÌÈÂÂ‰Ó‰ È·Ï‡ ËÂÚÈÓ ÈÊÂÎÈ¯Ï ˜ÈÚ‰˘ ˜ÂÁ ‰ÈÂ„˜Ó· ˜˜Á 2004 ËÒÂ‚Â‡·
ÌÈ¯ÂÊ‡ ‰ÓÎ· ‰ÎÙ‰ ˙È·Ï‡ ‰Ù˘‰ .˙ÂÈÓÂ˜Ó ˙ÂÈÂ˘¯ ¯ÙÒÓ· ‰ÈÓÂÂËÂ‡ Ï˘ ‚ÂÒ ÌÈÓÈÂÒÓ
7-· ‰ÈÂ„˜Ó· ÌÚ Ï‡˘ÓÏ „ÓÚÂ‰ ‰Ê ˜ÂÁ Ï˘ ÂÙ˜Â˙ .‰ÈÈ˘ ˙ÈÓ˘¯ ‰Ù˘Ï ‰ÈÂ„˜Ó·
Â‡¯ .ÌÈ·Ï‡Ï ‰ÈÓÂÂËÂ‡‰ ˙‡ ÏË·Ï ÌÈÈÂ„˜Ó‰ ÌÈÓÂ‡Ï‰ ÂÏ˘Î Â·Â ,2004 ¯·Ó·Â·
"¯Ó˘È‰Ï ‰ÈÂÙˆ È·Ï‡‰ ËÂÚÈÓÏ ‰ÈÓÂÂËÂ‡‰ :‰ÈÂ„˜Ó· ÌÚ‰ Ï‡˘Ó· ÌÈÓÂ‡ÏÏ ÔÂÏ˘ÈÎ"

.8.11.2004 ı¯‡‰
41.Belamaric, supra note 38
42J. :Â‡¯ Ì‰Ï ÂÓ„˜˘ ˙ÂËÂÈË‰Â ÌÈÂÈ„‰Â ‰˜ÂÁÏ ‡Â·Ó‰ ,‰ÈÏ¯ËÒÂ‡· ÔÂÎÓ‰ ˜ÂÁ‰ ÁÂ˙ÈÏ

Quick & R. Garran The Annotated Constitution of the Australian Commonwealth (Sydney,
.1901)

43.‰˜ÂÁÏ 116 ÛÈÚÒ· ‰ÂÓ‡‰Â ˙„‰ ˘ÙÂÁ ÁË·Â‰˘ ¯Á‡Ï ‰¯˘ÙÎ ‚˘Â‰ ‰˜ÂÁ· Ï‡‰ ¯ÂÎÊ‡
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Ï‡¯˘È Ï˘ ‰¯˜Ó‰ :ÈËÙ˘Ó‰ Â„ÓÚÓÂ ‰˜ÂÁÏ ‡Â·Ó‰

ÏÚ È¯Â·Èˆ‰ ÔÂÈ„‰ .‰ÈÏ¯ËÒÂ‡ ˙˜ÂÁÏ ˘„Á ‡Â·Ó ıÂÓÈ‡ ÏÚ ÌÚ Ï‡˘Ó Í¯Ú
ÌÈ¯˘Ú‰ ‰‡Ó‰ ÛÂÒ ˙‡¯˜Ï .44ÌÈÈÈÚÓ ,ÂÈÁ˜Ï ÏÚÂ ÂÈ˙Â‡ˆÂ˙ ÏÚ ,ÌÚ‰ Ï‡˘Ó
Û˜˘Ó ÂÈ‡ ‡Â·Ó‰ ÈÎ ÔÚË ¯‡˘‰ ÔÈ· ;1900 ˙˜ÂÁÏ ‡Â·Ó‰ ÏÚ ˙¯Â˜È·‰ ‰¯·‚
ÔÎÏÂ ,˙Á‡Â ÌÈ¯˘Ú‰ ‰‡Ó‰ ˙‡¯˜Ï ‰ÈÎ¯Ú ˙‡Â ‰ÈÏ¯ËÒÂ‡ Ï˘ ‰·ˆÓ ˙‡ „ÂÚ
‰¯Î‰· Í¯Âˆ‰ ‰È‰ ÍÎÏ ÌÈÈÊÎ¯Ó‰ ÌÈÓ¯Â‚‰ „Á‡ .‰˘„Á‰ ˙Â‡ÈˆÓÏ ÂÓÈ‡˙‰Ï ˘È
¯‡Â¯·Ù· .45 (Aboriginal) ÈÈ'‚È¯Â·‡‰ „ÈÏÈ‰ ËÂÚÈÓ‰ Ï˘ ˙ÂÈ¯ÂËÒÈ‰‰ ˙ÂÈÂÎÊ·
ÈÎ ‰ËÏÁ‰Ï ‰˜ÈÏ·ÂÙ¯‰ „È˙Ú· ÔÂ„Ï ‰ÒÎ˙‰˘ ˙È˙˜ÂÁ‰ ‰„ÚÂÂ‰ ‰ÚÈ‚‰ 1998
˙ÂÈÂÎÊ ˙‡ ‰˙Â‡ ‰„ÈÓ· ¯ÎÊ‡Ï ÂÈÏÚ ÈÎÂ ,‰ÈÏ¯ËÒÂ‡ ˙˜ÂÁÏ ˘„Á ‡Â·Ó ˘Â¯„
˙ÂÏÈ‰˜ Ì‚˘ ‰˜ÂÁÏ ‡Â·Ó ¯ÂˆÈÏ ‰˙ÈÈ‰ ‰¯ËÓ‰ .46 È„ÈÏÈ‰ ÈÈ'‚¯Â·‡‰ ËÂÚÈÓ‰
Ï‡˘Ó Í¯ÚÈÈ ÈÎ ‰ËÈÏÁ‰ ‰„ÚÂÂ‰ .˙ÂÎÈÈ˘ ˘È‚¯‰ÏÂ ÂÓÚ ˙Â‰„Ê‰Ï ‰ÏÎÂ˙ ÌÈËÂÚÈÓ
,‰˜ÈÏ·ÂÙ¯‰ „È˙Ú ÏÚ ÌÚ‰ Ï‡˘ÓÏ ÏÈ·˜Ó· ‰˜ÂÁÏ ˘„Á‰ ‡Â·Ó‰ ÔÈÈÚ· „¯Ù ÌÚ
ÌÈËÂÚÈÓ‰ Ï˘ ‡ÏÓ ÔÂÈÂÂ˘·Â ˙ÂÈ¯ÂËÒÈ‰‰ ˙ÂÈÂÎÊ· ‰¯Î‰ ¯˙È‰ ÔÈ· ÏÂÏÎÈ ‰Ê ‡Â·Ó ÈÎ
˘‡¯ ÊÈ¯Î‰ 1998 ¯·ÂË˜Â‡· .48·ÈÈÁÓ ÈËÙ˘Ó Û˜Â˙ ¯ÒÁ ‰È‰È ‡Â‰ ÈÎÂ 47ÌÈ„ÈÏÈ‰
˙Ï‡˘· „¯Ù ÌÚ Ï‡˘Ó ÌÈÈ˜Ï Â˙ÂÂÎ ÏÚ (Howard) „¯‡ÂÂ‰ ÔÂ'‚ ‰ÈÏ¯ËÒÂ‡ ˙Ï˘ÓÓ
Â˙Úˆ‰ .ÌÈ„ÈÏÈ‰ ÌÈËÂÚÈÓ‰ ˙ÂÈÂÎÊ Â¯ÎÂÈ Â·˘ ,‰ÈÏ¯ËÒÂ‡ ˙˜ÂÁÏ ˘„Á‰ ‡Â·Ó‰

M. McKenna “Maker of Miracles” Maker of Miracles (D. Headon & J. :Â‡¯ ‰Ê ÔÈÈÚÏ
.Williams eds., 1998)

44M. McKenna “First Words: A Brief :Â‡¯ ÂÈ˙Â‡ˆÂ˙ÏÂ Â˙ÂÏ‰˙‰Ï ,ÌÚ‰ Ï‡˘ÓÏ Ú˜¯Ï
History of Public Debate on a New Preamble to the Australian Constitution 1991y99”

(Parliamentary Library Research Paper 16, 1999y2000)
[http://www.aph.gov.au/library/pubs/rp/1999y2000/2000rp16.htm] (last visited on 7.1.07);
M. McKenna “The Need for a New Preamble to the Australian Constitution and / or a

Bill of Rights” (Parliamentary Library Research Paper 12, 1996y1997)
[www.aph.gov.au/library/pubs/rp/1996y97/97rp12.htm] (last visited on 7.1.07); B. Stone
“A Preamble to the Australian Constitution: A Criticism of the Recent Debate” 35 Austl.

.J. of Pol. Science (2000) 291
45˙ÂÈÂÎÊ· ‰¯ÈÎ‰˘ ,ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· Ï˘ ˙ÈÓÈ„˜˙‰ Â˙˜ÈÒÙ ¯Â‡Ï ‰˙ÈÈ‰ ÂÊ ˙ÂÁ˙Ù˙‰

˙ÂÚ˜¯˜ ÏÚ ¯˙Î‰ Ï˘ ˙Ù¯Â‚‰ ˙ÂÏÚ·‰ ˙‡ ‰ÏËÈ·Â ÌÈÈ'‚¯Â·‡‰ ÌÈ·˘ÈÈ˙Ó‰ Ï˘ ˙ÂÈ¯ÂËÒÈ‰‰
˙È¯Â˜Ó‰ ˙ÂÏÚ·‰ ˜ÂÁ ˙˜È˜Á ¯Â‡Ï ÔÎÂ ,Mabo v. Queensland (1992) 175 CLR 1 ‰È„Ó‰
˙ÂÏÚ· ÚÂ·˙Ï Ô˙È Â·˘ Ô˜˙Ó ˜„ˆ Ï˘ ÍÈÏ‰ Ú·˜˘ ,Native Title Legislation Act 1993

.Ú˜¯˜ ÏÚ ˙È¯Â˜Ó
46Report of the Constitutional Convention (Old Parliament House, Canberra, 1998) :Â‡¯

[http://pandora.nla.gov.au/nph-arch/1998O-Nov-12
./http://www.dpmc.gov.au/convention/report.html] (last visited on 1.4.05)

47McKenna, “First Words: A Brief History Â‡¯ ‰„ÚÂÂ‰ Á"Â„· ıÏÓÂ‰˘ ‰˜ÂÁÏ ‡Â·Ó‰ ÁÒÂÏ
of Public Debate on a New Preamble to the Australian Constitution 1991y1999”, supra

.note 44
48McKenna, “First :Â‡¯ ‡ÏÓ‰ ÁÒÂÏ .1999 ı¯Ó· 23-· ÌÒ¯ÂÙ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÁÒÂ‰

Words: A Brief History of Public Debate on a New Preamble to the Australian Constitution
.1991y1999”, supra note 44
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Â˘¯„˘ ÌÈËÂÚÈÓ‰ È‚È‰ÓÓ ¯˙È‰ ÔÈ· ,49˙¯Â˜È·Ï ‰˙ÎÊÂ 1999 ¯‡Â¯·Ù· ‰ÓÒ¯ÂÙ
Custodian) "‰È„Ó‰ ˙ÂÚ˜¯˜ ÏÚ ÒÂÙÂ¯ËÂÙ‡"Î ‡Ï‡ È„ÈÏÈ ËÂÚÈÓÎ ‡Ï Ì¯ÈÎÊ‰Ï
‡Â·ÓÏ ‰ÈÈ˘ ‰ËÂÈË ‰Ï˘ÓÓ‰ ˘‡¯ ÁÒÈ ˙¯Â˜È·‰ ˙Â·˜Ú· .(of Our Land
‡Ï ,˙ÈË¯˜ÂÓ„‰ ‰‚ÏÙÓ‰ ˙ÎÈÓ˙ Û¯Á ,Ì¯· .50 1999 ËÒÂ‚Â‡· ‰‚ˆÂ‰ ÂÊÂ ,‰˜ÂÁÏ
ÂÎÈ˘Ó‰ ÌÈËÂÚÈÓ‰ È‚È‰ÓÂ ,ÁÒÂ‰ ÏÚ ‰‡ÏÓ ‰ÓÎÒ‰ ‚È˘‰Ï ‰Ï˘ÓÓ‰ ˘‡¯ ÁÈÏˆ‰
˜ÂÓÚ‰ ¯˘˜· ˜ÒÚ˘ ,‡Â·Ó‰ Ï˘ ¯ÙÂ˘Ó‰ ÁÒÂ‰ .51‰˜ÂÁÏ ˘„Á‰ ‡Â·ÓÏ „‚˙‰Ï
,Ú˜¯˜‰ ÌÚ (The Nation’s First People) ÌÈ„ÈÏÈ‰ ÌÈËÂÚÈÓ‰ Ï˘ (Deep Kinship)
.Ú˜¯˜‰ ÏÚ ÒÂÙÂ¯ËÂÙ‡‰ Ì‰ ÈÎ ÚÂ·˜Ï ,¯‡˘‰ ÔÈ· ,Â˘¯„ Ì‰Â ,Ì˙Ú„ ˙‡ ÁÈ‰ ‡Ï
‡Â·Ó‰ ¯Â˘È‡Ï ÌÚ‰ Ï‡˘Ó ,˙ÂÙÒÂ ˙Â·ÈÒ Ï˘·Â Â¯ÎÊÂ‡˘ ˙Â·ÈÒ‰ Ï˘· ,ÛÂÒ·Ï

.52 Â˙Ï·˜Ï Â„‚˙‰ 60.7% ZÈÙÏ˜· ÔÂÏ˘ÈÎ ÏÁ ‰˜ÂÁÏ ˘„Á‰
,˙È˘‡¯ :‰˜ÂÁÏ ‡Â·ÓÏ ¯˘‡· ˙Â·Â˘Á ˙Â˜ÒÓ ˙˜ÙÒÓ ˙ÈÏ¯ËÒÂ‡‰ ‰Ó‚Â„‰
„ÁÂÈÓ· ,‰·Á¯ ˙È˙¯·Á ‰ÓÎÒ‰ ÂÈÏÚ ‰È‰˙˘ ÍÎ ‰˜ÂÁÏ ˘„Á ‡Â·Ó ÁÒÏ È˘Â˜ ˘È
‰È„Ó Ï˘ ‰·ÈÏ‰ ÈÎ¯Ú ÏÚ ‰ÓÎÒ‰ ˘·‚Ï ‰˘˜ .˙ÂÚÂÒ˘ ˙ÂÈ˙Â·¯˙-·¯ ˙Â¯·Á·
˙‡ Û˙˘Ï Í¯Âˆ ˘È ,˙È˘ .‰˜ÂÁÏ ‡Â·Ó· ÈÂËÈ· È„ÈÏ ‡Â·Ï ÌÈÎÈ¯ˆ Ì‰˘ ÈÙÎ
˘‡¯ ÁÒÈ ˙ÈÏ¯ËÒÂ‡‰ ‰˜ÂÁÏ ‡Â·Ó‰ ˙‡˘ ÔÚË ;‰˜ÂÁÏ ‡Â·Ó‰ ˙Î‰· ¯Â·Èˆ‰
‰ÓÎÒ‰·˘ ÔÎ˙ÈÈÂ È¯Â·Èˆ‰ ÔÂÈ„· Ì‚Ù˘ ‰˘ÚÓ ,¯Â·Èˆ‰ ÛÂ˙È˘ ‡ÏÏ ‰Ï˘ÓÓ‰
‰È„Ó‰ ÔÈ· È¯ÂËÒÈ‰ ÒÂÈÙ ˙‚˘‰ ‡È‰ ‰¯ËÓ‰ Ì‡ ,Ï˘ÓÏ ,ÍÎ .‰˘Â¯„‰ ‰·Á¯‰
˙‡ ¯È·‚‰ÏÂ ÁÂÒÈ‰ ÍÈÏ‰˙· ËÂÚÈÓ‰ È‚Èˆ ˙‡ ·Ï˘Ï ˘È Ê‡ Â‡ ,‰ÈËÂÚÈÓÏ
ÈÏÂ·ÓÈÒ ˙ÂÈ‰Ï ‰ÏÈÁ˙ÎÏÓ „ÚÂÈ ˙ÈÏ¯ËÒÂ‡‰ ‰˜ÂÁÏ ‡Â·Ó‰ ,˙È˘ÈÏ˘ .Ì˙Â·¯ÂÚÓ
¯Â·Èˆ‰Â ÏÈ‡Â‰ ,ÂÏ ‰ÒÁÂÈ˘ ˙È¯Â·Èˆ‰ ˙Â·È˘Á· Ì‚Ù ‰Ê „Úˆ .53 ÈËÙ˘Ó Û˜Â˙ ¯ÒÁÂ

.·ÈÈÁÓ ÈËÙ˘Ó Û˜Â˙ ¯„ÚÈ‰· ‰˜ÂÁÏ ‡Â·Ó· Í¯Âˆ‰ ˙‡ ÔÈ·‰ ‡Ï Â˜ÏÁ·
„ÂÁÈ‡‰ È‚Èˆ ÂÓ˙Á 2004 ¯·ÂË˜Â‡ ÛÂÒ· .ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙˜ÂÁÏ ‡Â·Ó‰
ÌÈÂÈ„‰ .54‡Â·Ó Ì‚ ˙ÏÏÂÎ‰ ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙˜ÂÁ ˙ËÂÈË ÏÚ ‡ÓÂ¯· ÈÙÂ¯È‡‰
È‚Èˆ ˙‡ ÂˆÏÈ‡Â ,ÁË˘‰ ÈÙ ÏÚ ˙Â˘È ˙Â˜ÂÏÁÓ ÂÏÚ‰ ‰˜ÂÁÏ ‡Â·ÓÏ ÂÓ„˜˘

49.ibid, ibid :Â‡¯ ‰Ù˜È‰Â ˙¯Â˜È·‰ ÈÓÚËÏ
50McKenna, “First Words: Â‡¯ ÈÙÂÒ‰ ÁÒÂÏ .Constitution Alteration (Preamble) Bill 1999

A Brief History of Public Debate on a New Preamble to the Australian Constitution
.1991y19991”, supra note 44

51‡˘Ó· ÏÈÚÙ ÔÙÂ‡· ÂÙ˙Â˘ ‡ÏÂ ÌÈ·¯ÂÚÓ ÂÈ‰ ‡Ï ËÂÚÈÓ‰ È‚Èˆ˘ ÍÎÓ Ì‚ ‰Ú· ˙Â„‚˙‰‰
.‰˜ÂÁÏ ‡Â·Ó‰ ÁÂÒÈ ˙‡¯˜Ï Ô˙ÓÂ

52McKenna, “First Words: A Brief History of Public :Â‡¯ ÌÚ‰ Ï‡˘Ó ÔÂÏ˘ÈÎÏ ˙Â·ÈÒ‰ ÏÚ
.Debate on a New Preamble to the Australian Constitution 1991y1999”, supra note 44

:Â‡¯ ÌÚ‰ Ï‡˘Ó ˙Â‡ˆÂ˙Ï
.[http://results.aec.gov.au/] (last visited on 1.4.05)

53¯ÒÁ Z ˘„Á ‡Â·Ó Ï·˜Ï ‡Ï‡ ,(1900) Ô˘È‰ ‡Â·Ó· ˘„Á ‡Â·Ó ÛÈÏÁ‰Ï ‰˙ÈÈ‰ ‡Ï ‰ÂÂÎ‰
.Ô˘È‰ ‡Â·Ó‰ ÏÚ ÛÒÂ Z ÈËÙ˘Ó Û˜Â˙

54˙ËÂÈË ÌÏÂ‡Â .˙ÂÈ„Ó Ï˘ ˙Â˜ÂÁ· ÔÂÈ„Ï ‰‰Ê ÂÈ‡ ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙˜ÂÁ· ÔÂÈ„‰Ó ˘˜È‰‰
Ï‡˘Ó Ï˘ ÍÈÏ‰· ¯¯˘Â‡˙ ‰˜ÂÁ‰ ˙ËÂÈË Z ÏÈ‚¯ ÈÓÂ‡ÏÈ· ÍÓÒÓ ‰È‡ „ÂÁÈ‡‰ Ï˘ ‰˜ÂÁ‰

.ÌÈÁ¯Ê‡‰ ˙ÓÎÒ‰ ˘¯„È˙ ‡ÏÈÓÓÂ ˙ÂÂ˘‰ ˙ÂÈ„Ó· ÌÚ
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ÔÂ‚Î ,„ÂÁÈ‡‰ ˙Â¯·Á ÏÎ Ï˘ ‰ÓÎÒ‰ ‰˘¯„ Ô‰È·‚Ï˘ ˙ÂÈ‚ÂÒ· ˜ÂÒÚÏ ˙ÂÈ„Ó‰
Ï˘ „ÂÒÈ‰ ÈÎ¯Ú ,‰ÙÂ¯È‡ „ÂÁÈ‡ ÔÂÈÎÏ ÌÈÙ˙Â˘Ó ÌÈÚÈÓÂ ÌÈÈ¯ÂËÒÈ‰ ÌÈË·È‰
,„È˙ÚÏ ÌÈÙ˙Â˘Ó ÌÈÒ¯ËÈ‡Â ÌÈ„ÚÈ ,˙ÂÙ˙Â˘Ó ÏÚ-˙Â¯ËÓ ,ÈÙÂ¯È‡‰ „ÂÁÈ‡‰
350-Î ‰Î¯Â‡˘ ‰˜ÂÁ· .55 ÂÈÙ· ˙Â·ˆÈ‰ ˙ÂÏËÓ‰Â ¯ˆÂ ‡Â‰ ÔÓ˘Ï˘ ˙ÂÈÏÎ˙‰
‰˜ÂÁÏ ‡Â·Ó‰ ÈÎ ÁÈ‰Ï ¯È·Ò .56˙„ÁÂÈÓ ˙Â·È˘ÁÂ ·¯ Í¯Ú ‡Â·ÓÏ ,ÌÈ„ÂÓÚ
,¯˙ÂÈ· ·Á¯‰ ÔÙÂ‡· ˙È¯Â·Èˆ‰ ‰Ú„Â˙Ï ÒÎÈÈÂ ¯ÙÒ È˙·· „ÓÏÈÈ˘ ˜ÏÁ‰ ‡Â‰
ÌÈ„ÚÈ‰Â ÌÈÎ¯Ú‰ ,ÌÈÈÈÙ‡Ó‰ ˙ÈˆÓ˙ ‡Â·Ó· .57˙Â„Á‡Â ˙Â‰Ê ·ˆÚÓÂ ˘·‚Ó ˜ÏÁÎ
ÍÈ¯ˆ ‰È‰ ,ÔÂ·È¯‰ Z ˙ÂÎÓÒ‰ ¯Â˜ÓÏ ¯˘‡· .58 ÈÙÂ¯È‡‰ „ÂÁÈ‡· ‰ÈÈÒÂÏÎÂ‡‰ Ï˘
ÔÓˆÚ ˙ÂÈ„Ó‰ ,ÌÈËÓÏ¯Ù‰ ,˙ÂÈ„Ó‰ È˘‡¯ :„ÂÁÈ‡‰ ÈÁ¯Ê‡ Ì˘· ¯·„Ó ÈÓ ËÈÏÁ‰Ï
È˘‡¯Ï ˙ÂÎÓÒ‰ ¯Â˜Ó ˙‡ ‰ÙÓ‰ ÁÂÒÈ ÏÚ ËÏÁÂ‰ ÛÂÒ·Ï .ÌÈÁ¯Ê‡‰ ¯Â·Èˆ ‡Ó˘ Â‡
Ì‡ ‰Ï‡˘‰ ·È·Ò Í¯Ú ÔÈÈÚÓ ÔÂÈ„ .„ÂÁÈ‡‰ ˙‡ ˙Â·ÈÎ¯Ó‰ (ÍÏÓ Â‡ ‡È˘) ˙ÂÈ„Ó‰
ÂÏÈ‡Â ,Ï‡‰ ¯ÂÎÊ‡· ÂÏ‚„ ‰ÈÏËÈ‡Â ÔÈÏÂÙ :˙Â¯ˆ‰ Â‡ Ï‡‰ ˙‡ Ì‚ ¯ÎÊ‡Ï ˘È ÍÎÏ Ë¯Ù
˙„‰ Â‡ Ï‡‰ ˙‡ ¯ÎÊ‡Ï ‡Ï ËÏÁÂ‰ ÛÂÒ·Ï .Û˜Â˙ ÏÎ· Â„‚˙‰ ‰È‚Ï·Â ˙ÈÂÏÈÁ‰ ˙Ù¯ˆ
ÏÚÂ „ÂÁÈ‡Ï ÌÈÙ˙Â˘Ó‰ ÌÈÈ¯ÂËÒÈ‰‰ ÌÈË·È‰‰ ÏÚ ·Ò ·˜Â ÁÂÎÈÂ .‡Â·Ó· ˙È¯ˆÂ‰
ÌÏÂÚ‰ ˙ÂÓÁÏÓ ˙ÂÚÂÂÊ ˙‡ ¯ÈÎÊ‰Ï Ì‡ ‰Ï‡˘‰ ‰˙ÏÚ .Â„ÒÂÂÈ‰Ï ÂÚÈ‰˘ ÌÈÓ¯Â‚‰
ËÏÁÂ‰ ˙ÂÚ„ È˜ÂÏÈÁ ÚÂÓÏ È„Î .„ÂÁÈ‡Ï ÌÈÈÊÎ¯Ó ÌÈÚÈÓÎ ‰ÙÂ¯È‡· ÏÂˆÈÙ‰Â
ÍÎ ÏÚÂ "˙Â¯È¯Ó ˙ÂÈÂÂÁ ¯Á‡Ï ˘„ÁÓ „ÂÁÈ‡" ÏÚ Ê¯ÎÂ‰ Â·˘ ,ÈÏ¯ËÈ ÁÂÒÈ ÏÚ
.„Á‡˙‰ÏÂ "˙ÂÓ„Â˜‰ ˙Â˜ÂÏÁÓ‰ ÏÚÓ ˙ÂÏÚ˙‰Ï ‰ËÈÏÁ‰ ‰ÙÂ¯È‡ ˙ÈÈÒÂÏÎÂ‡"˘
,„È˙ÚÏ ÌÈÙ˙Â˘Ó ÌÈ„ÚÈ ÏÚÂ ÌÈÒ¯ËÈ‡ ÏÚ ¯È‰ˆÓ „ÂÁÈ‡‰ ˙˜ÂÁÏ ‡Â·Ó‰ ,˙‡Ê „ˆÏ
ÌÈÙ˙Â˘Ó "‚Â˘‚˘Â ‰Ó„˜ ,‰ÈˆÊÈÏÈÂÂÈˆ" ˙‡¯˜Ï "Û˙Â˘Ó Ï¯Â‚ ·ˆÚÏ" ‰ÙÈ‡˘ ÔÂ‚Î

55A.V. Bogdandy “The Preamble” Ten :Â‡¯ ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙˜ÂÁÏ ‡Â·Ó‰ ÏÚ ÌÈÂÈ„Ï
Reflections on the Constitutional Treaty for Europe (B.D. Witte ed., 2003) 3y10; A.V.
Bogdandy “The European Constitution and European Identity: A Critical Analysis of
The Convention’s Draft Preamble” Altneuland: The EU Constitution in a Contextual

Perspective (J.H.H. Weiler & C. L. Eisgruber eds., 2004)
.[http://www.jeanmonnetprogram.org] (last visited on 10.8.05)

56ÒÈÒ· Â˘ÓÈ˘˘ ‡Â·Ó Ï˘ ÌÈ‚ÂÒ ‰˘ÂÏ˘ Ú˜¯· Â·ˆÈ ‰˜ÂÁÏ ˘„Á‰ ‡Â·Ó‰ ÁÂÒÈ ˙Ú·
(TEC) ˙ÈÙÂ¯È‡‰ ‰ÏÈ‰˜‰ ˙Ó‡Ï ‡Â·Ó‰ ,(TEU) ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙Ó‡Ï ‡Â·Ó‰ :ÂÁÂÒÈÏ
I.P. Berlin :Â‡¯ ‰Ê ÔÈÈÚÏ .ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ Ï˘ ˙ÂÈ„ÂÒÈ‰ ˙ÂÈÂÎÊ‰ ¯·„· ¯Ë¯'ˆÏ ‡Â·Ó‰Â
“Integrating the Charter of Fundamental Rights into the Constitution of the European
.Union: Practical and Theoretical Propositions” 10 Colum. J. Eur. L. 5. (2003) 18y22, 45

57Bogdandy, “The Preamble”, supra note :Â‡¯ ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙˜ÂÁ Ï˘ ·ˆÚÓ‰ „È˜Ù˙‰ ÏÚ
55; Bogdandy “The European Constitution, and European Identity: A Critical Analysis of

.The Convention’s Draft Preamble”, supra note 55
58˙ÈÂÏÈÁ ˙ÂÚÓ˘Ó ÏÚ· ÁÂÓ ,"ÌÈ‡·‰ ˙Â¯Â„‰" ˙‡ ¯ÎÊ‡Ó‰ ÁÂÒÈ ¯È‡˘‰Ï ‰¯˘ÙÎ ËÏÁÂ‰

Bogdandy, “The European Constitution and European Identity: A :Â‡¯ .„Á‡Î ˙È˙„Â
¯ÂÎÊ‡ .Critical Analysis of The Convention’s Draft Preamble”, supra note 55, at pp. 5y6
˙ËÂÈË· .‰ÈÒÂ¯Â ÔÙÈ ,‰ÈÓ¯‡ ,‰ÈË‚¯‡ ,‰ÈÂËÒ‡ ˙Â˜ÂÁÏ ‡Â·Ó· Ì‚ ÌÈÈ˜ ÌÈ‡·‰ ˙Â¯Â„‰
„ÓÚÓÏ ˙ÂÒÁÈÈ˙‰Â (Heritage) ‰ÙÂ¯È‡· ÌÈÈ¯ˆÂ‰ ÌÈ˘¯Â˘‰ Ï˘ ¯ÂÎÊ‡ Ì‚ ˘È „ÂÁÈ‡‰ ˙˜ÂÁ

.(Article I-52) ‰ÈÈÒÎ‰
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„‚¯Â‡ ·‡ÈÏÂ ÔÈÈË˘È·Â¯ ÔÂÓ‡

ÈÁÒÓ .59"ÂÏÂÎ ÌÏÂÚ· ˙ÂÈ¯„ÈÏÂÒÂ ˜„ˆ ,ÌÂÏ˘Ï ¯Â˙ÁÏ" ‰ÙÈ‡˘ ÔÎÂ ÌÈ·˘Â˙‰ ÏÎÏ
ÌÏÂÚÏ ÔÂÊÁ ‚ÈˆÓ ‡Â·Ó‰ ;‰ÙÂ¯È‡· ˘„Á‰ ¯Ë˘Ó‰ ˙ÂÈ„ÂÁÈÈÏ ÌÈÚ„ÂÓ ÂÈ‰ ‡Â·Ó‰

:¯˙ÂÈ ·ÂË

“CONVINCED that, thus ‘United in diversity’, Europe offers them
the best chance of pursuing, with due regard for the rights of each
individual and in awareness of their responsibilities towards future
generations and the Earth, the great venture which makes of it a
special area of human hope”.

Ï˘ ˙ÂÈ„ÂÁÈÈ‰ ˙‡ ÌÈ˘Ë˘ËÓ ÌÈÏÈÏÎÓ‰ ÌÈÁÂÒÈ‰ ÈÎ ‰˙ÈÈ‰ ‰ÚÓ˘˘ ˙¯Â˜È·‰
˙Â‰Ê‰ ˙¯ÈˆÈ ÂÈÙÏ˘ ,‚ÈÈÒ ‰˜ÂÁÏ ‡Â·Ó· ÒÎÂ‰ ÍÎÈÙÏ .„ÂÁÈ‡· ˙Â¯·Á‰ ˙ÂÈ„Ó‰
"˙È¯ÂËÒÈ‰‰Â ˙ÈÓÂ‡Ï‰ Ô˙Â‰Ê ÏÚ ˙ÂÈ„Ó‰ Ï˘ ‰‡‚ ‰¯ÈÓ˘" ÍÂ˙ ‰˘ÚÈ˙ ˙„ÁÂ‡Ó‰
Ï˘ „ÂÒÈ ÈÎ¯Ú ·È·Ò ˙˘·Â‚Ó ‰È‰˙ ÂÊ ˙Â‰Ê .˙Ù˙Â˘Ó ,˙ÙÒÂ ˙Â‰Ê ¯˙‡Ï ÔÂÈÒÈ ÍÂ˙
‰·˘ÈÈ ÂÊ ‰¯˘Ù .¯Ù‰Ï Ô˙È ‡Ï˘ ˙ÂÈÂÎÊÎ ,ÔÂÈÂÂ˘Â ˙Â¯ÈÁ ,˜ÂÁ ÔÂËÏ˘ ,‰ÈË¯˜ÂÓ„
¯È„‚‰Ï ˘¯„ Ì‡ ‰Ï‡˘‰ ‰˙ÏÚ .ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ Ï˘ ˙Â‰Ê‰ ˙Ï‡˘· ˙˜ÂÏÁÓ
ÌÈÈÏ¯ËÈ ¯‡˘È‰Ï ‡Ó˘ Â‡ „ÂÁÈ‡‰ Ï˘ Â˘Â·È‚Ï ÚÈÈÒÏ ÏÂÎÈ‰ ÈˆÂ·È˜ ÔÂÈ·ˆ ‡Â·Ó·
·ÈÎ¯ ˙ÒÎ‰· ÂÎÓ˙ ÌÈ·¯ .‰ÓÎÒ‰Ï ÚÈ‚‰Ï È˘Â˜‰ Ï˘· Z ˙Â‰Ê‰ ˙¯„‚‰Ï ¯˘‡·
˙ÈÙÂ¯È‡‰ ‰„ÈÚÂÂ· ‰ˆÓÂ‡˘ ‰ËÂÈË· .˙Â„Á‡ ˙˘ÂÁ˙ ¯ÂˆÈÈ˘ Û˙Â˘Ó È·ÈË˜ÏÂ˜
.60 Ò„È„È˜Â˙ ÔÂÈ¯ÂËÒÈ‰‰ È·˙ÎÓ ˙ÈÂÂÈ· ËÙ˘Ó· ‰˜ÂÁÏ ‡Â·Ó‰ Á˙Ù 2003 ÈÏÂÈ·
ÏÓÒÎ ‰ÈË¯˜ÂÓ„‰ Ï˘ ÌÈÈ˙Â·¯˙‰Â ÌÈÈ¯ÂËÒÈ‰‰ ˙Â¯Â˜ÓÏ ˙ÂÙ‰Ï ‰˙ÈÈ‰ ‰¯ËÓ‰
ÏÚ Ì‚ ,‡˜Ú ‡„ .˙Ù˙Â˘Ó ˙Â‰Ê ˘·‚Ï ÏÂÎÈ‰ ,·Á¯Ó·Â ÔÓÊ· ˙ÂÈÁˆ ÏÚ· „Á‡Ó

.61‰ÓÎÒ‰ ÛÂÒ·Ï ‰‚˘Â‰ ‡Ï ‰Ê‰ ËÚÓ‰
˘·‚Ï ‰˘˜ ‰ÓÎ „Ú ˘ÈÁÓÓ ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ ˙˜ÂÁÏ ‡Â·Ó‰ ‡˘Â· ÔÂÈ„‰
ÌÈÁÂÓ ÏÚ „ÁÂÈÓ·Â ,‰˜ÂÁÏ ‡Â·Ó· ÌÈÈÂˆÓ‰ ÌÈÎ¯Ú ÏÚÂ ˙ÂÂ¯˜Ú ÏÚ ‰ÓÎÒ‰
˙˜ÂÁÏ ‡Â·Ó‰ ˘Â·È‚ ÌˆÚ Í‡ .˙Â‰Ê ÌÈ˘·‚Ó‰ ˙È¯ÂËÒÈ‰Â ˙ÈÏÓÒ ˙ÂÚÓ˘Ó ÈÏÚ·
˙ÂÈ„Ó‰ ÔÈ· ÌÈÏ„·‰‰Â ¯·Ú‰ ÈÚ˜˘Ó ,‰È¯ÂËÒÈ‰‰ Ú˜¯ ÏÚ Z ÈÙÂ¯È‡‰ „ÂÁÈ‡‰

59„ÂÁÈ‡‰ ˙˜ÂÁÏ I-3-Â I-2 ,I-1 ÌÈÙÈÚÒ· Ì‚ Â‚ÂÚ ÈÙÂ¯È‡‰ „ÂÁÈ‡‰ Ï˘ ÂÈ˙Â¯ËÓÂ ÂÈÎ¯Ú ,Â˙Â‰Ó
‰˜ÂÁ‰ ÁÒÂÏ .Treaty Establishing a Constitution for Europe (October 2004) :Â‡¯ .ÈÙÂ¯È‡‰

:Â‡¯
.[http://European-convention.eu.int] (last visited on 1.4.05)

60“Our Constitution[...] :ÈÎ (˙ÈÏ‚‡‰ ‰Ò¯‚·) ¯Ó‡ ,ÔÂ¯Á‡‰ Ú‚¯· ˘ÓÓ ËÓ˘Â‰˘ ,‰Ê ËÙ˘Ó·
is called a democracy because power is in the hands not of a minority but of the greatest
ÈÏÂÈ· 18-· ‡ÓÂ¯· ˙ÈÙÂ¯È‡‰ ‰ˆÚÂÓ‰ ˙Â‡È˘Ï ˘‚Â‰ ‰Ê ÁÒÂ .number. Thucydide II, 37”

.2003
.[http://europa.eu.int/futurum/constitution/preamble/index.en.htm] (last visited on 1.4.05)

61Bogdandy, “The Preamble”, supra note 55; Bogdandy “The European Constitution, and
European Identity: A Critical Analysis of The Convention’s Draft Preamble”, supra note

.55
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‰ÓÎÒ‰ ‚È˘‰Ï ˙Ó ÏÚ˘ ÍÎ ÏÚ ¯˙È‰ ÔÈ·Â ,ÁÂÒÈ‰ ÍÈÏ‰ ˙Â·È˘Á ÏÚ „ÓÏÓ Z
˙ÂˆÂ·˜‰ ˙È·¯Ó ÏÚ ÌÈÏ·Â˜Ó‰ ÌÈÁÂÒÈ ,Ô˙È‰ ÏÎÎ ,‰˜ÂÁÏ ‡Â·Ó· ÏÂÏÎÏ ÛÈ„Ú
‰˜ÂÁÏ ‡Â·ÓÏ ˘È˘ È¯Â·Èˆ‰Â ÈÎÂÈÁ‰ Í¯Ú‰ ˙‡ Ì‚ ‰˘ÈÁÓÓ ‰Ó‚Â„‰ .˙ÂÈ„Ó‰Â

.˙Â‰Ê ˘·‚ÓÂ „ÎÏÓ Ì¯Â‚Î Â˙Â·È˘Á ˙‡Â

‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÈËÙ˘Ó‰ „ÓÚÓ‰ .„

ÈËÙ˘Ó‰ Â„ÓÚÓÏ ¯˘‡· ÌÈÈÊÎ¯Ó ÌÈÏ„ÂÓ ‰˘ÂÏ˘Î ˙Â‰ÊÏ Ô˙È ‰ÂÂ˘Ó‰ ËÙ˘Ó·
Ì‚ ‰ÂÎÓ‰ Ï„ÂÓ) ˙Â‰Ê ˘·‚ÓÎ ‡Â·Ó‰ Z ÈÒ˜Ë Ï„ÂÓ :‰˜ÂÁÏ ‡Â·Ó‰ Ï˘
È˙˜ÂÁ Ï„ÂÓÂ (Interpretive Model) È˘¯Ù Ï„ÂÓ ,(National Building Model

.62 (Constitutionalist model)

ÈÒ˜Ë‰ Ï„ÂÓ‰ .1
˙ÂÚÓ˘Ó ÂÏ ˘È .˙ÈÁ¯Ê‡Â ˙ÈÓÂ‡Ï ˙Â‰Ê ˘·‚ÓÂ ¯ˆÂÈ‰ ÍÓÒÓ ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰
‡Â‰ ÌÈ˙ÚÏÂ ,·ÈÈÁÓ ÈËÙ˘Ó Û˜Â˙ ¯„Ú ‡Â‰ Í‡ Í¯Ú-˙·¯ ˙ÈÏÂ·ÓÈÒÂ ˙ÈÒ˜Ë
È‰ÂÊ .63 È˙‡¯˘‰Â ÈÏÓÒ ¯ÂÎÊ‡ ËÚÓÏ ‰È„Ó· È˙˜ÂÁ‰ ÁÈ˘‰Ó ˜ÏÁ ÂÈ‡ ÏÏÎ
˙ÂÂ¯˜Ú‰ ,ÔÂÊÁ‰ ˙‡ ˙Ù˜˘Ó‰ ÌÈ„ÒÈÈÓ‰ ˙Â·‡‰ Ï˘ ˙ÈÎ¯Ú ˙ÂÂÂÎ ˙¯‰ˆ‰ ÔÈÚÓ
ÏË·Ó Â‡ „ÂÒÈ ˙ÂÈÂÎÊ ¯ˆÂÈ‰ È˙˜ÂÁ ÍÓÒÓ· ¯·Â„Ó ÔÈ‡ ;‰È„ÓÂ ÌÚ Ï˘ ˙ÂÙÈ‡˘‰Â

.·ÈÈÁÓ È˘¯Ù ÈÏÎ· ‡Ï Û‡Â ˙¯˙ÂÒ ‰˜È˜Á
ÒÁÈÈ˙Ó ‡Â·Ó‰ .˙È˜È¯Ó‡‰ ‰˜ÂÁÏ ‡Â·Ó· ˙Â‡¯Ï Ô˙È ‰Ê Ï„ÂÓÏ ‰Ó‚Â„
:ÏÚ-˙Â¯ËÓ ˘˘ ‰˜ÂÁÏ ‰ÂÂ˙ÓÂ ,˙ÂÎÓÒ‰ ¯Â˜Ó Ï‡Î ˙È¯·‰-˙Âˆ¯‡ ˙ÈÈÒÂÏÎÂ‡Ï
˙‚‰Ï ˙Â˘ÚÏ ,˙È·Ó Ë˜˘ ÁÈË·‰Ï ,ËÙ˘Ó ÔÂÎÏ ,¯˙ÂÈ ˙ÓÏ˘ÂÓ ˙È¯· ¯ÂˆÈÏ
‡Â·Ó‰ Ï˘ Â˙ÂÈÊÎ¯Ó Û¯Á .64˙Â¯ÈÁ‰ ˙‡ ÌÈÈ˜ÏÂ ÏÏÎ‰ ˙ÁÂÂ¯ ˙‡ ÁÙËÏ ,¯Â·Èˆ‰
ÏÚÂÙ· ,ÌÈÈ¯Â·Èˆ ÌÈÂÈ„·Â ˙È¯·‰-˙Âˆ¯‡· ÍÂÈÁ‰ ˙Î¯ÚÓ· „ÂÒÈ ÍÓÒÓÎ ‰˜ÂÁÏ
ËÙ˘Ó È˙·˘ ÌÈÈ˙˜ÂÁ‰ ÌÈ˜ÏÁ‰ „Á‡ ‡Â‰ ‡Â·Ó‰ .·ÈÈÁÓ ÈËÙ˘Ó Û˜Â˙ ÂÏ ÔÈ‡
ÈÎ ‡ˆÓ Í¯Ú˘ ¯˜ÁÓ· ,Ï˘ÓÏ ,ÍÎ .Ì˙˜ÈÒÙ· ¯ÎÊ‡Ï Â‡ Â· ÔÂ„Ï ÌÈ·¯Ó ÌÈ‡
˙ÁÂÂ¯· ,˜„ˆ ËÙ˘Ó· ÌÈ˜ÒÂÚ‰ ‰˜ÂÁÏ ‡Â·Ó· ÌÈ˜ÏÁ‰ ,1990y1825 ÌÈ˘·
„·Ï· ÌÈÓÚÙ 24 ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È·· È‡ÓˆÚ ÔÙÂ‡· Â¯ÎÊÂ‡ ,˙Â¯ÈÁ· Â‡ ÏÏÎ‰
,(ÌÈ¯ÂÎÊ‡‰ ÏÎ ÍÒÓ 83.3%) ËÂÚÈÓ‰ ˙Ú„ ÈËÙÂ˘ È„È ÏÚ ·Â¯Ï ˙‡Ê Ì‚Â ,(!)

62È˙˜ÂÁ‰ ËÙ˘Ó‰ ˙È· ,Ï˘ÓÏ ,ÍÎ .ÌÈÏ„ÂÓ‰ ÔÈ· ˙Â·Ï˘Ó‰ ˙ÂÙÒÂ ˙ÂÈ¯˘Ù‡ ‰Î˙È˙ ÈÎ ˘‚„ÂÈ
ÈËÙ˘Ó Û˜Â˙ ÈÏÚ· ÌÈ‡˘ ,‰˜ÂÁÏ ‡Â·Ó· ÌÈÈ¯Â‡È˙ ÌÈ˜ÏÁ ÔÈ· ÔÈÁ·‰ ‰È·Â‚ˆ¯‰-‰ÈÒÂ··
„ÓÚÓ Ì‰Ï ˘È˘ ,‡Â·Ó· ÌÈÈ·ÈËÓ¯Â ÌÈ˜ÏÁ ÔÈ·Ï ,(ÈÒ˜Ë‰ Ï„ÂÓÏ ÌÈÎÈÈ˙˘Ó ÔÎÏÂ) ·ÈÈÁÓ

.96 ‰¯Ú‰ ÔÏ‰Ï ,ÂÈ„ ˜ÒÙ· ‰ÈÂˆÓ ÂÊ ‰Á·‰ .˙È˙˜ÂÁ‰ ˙Â˘¯Ù· ÈËÙ˘Ó
63˘Ó˘Ï ‰˙ÈÈ‰ Â˙¯ËÓ ÏÎ˘ ÍÓÒÓÏ ‰Ó‚Â„ ‡Â‰ ÌÚ Ï‡˘ÓÏ ˘‚Â‰˘ ‰ÈÏ¯ËÒÂ‡ ˙˜ÂÁÏ ‡Â·Ó‰

˙ÈËÙ˘Ó ·ÈÈÁÓ ÂÈ‡ ‡Â‰˘ ˙˘¯ÂÙÓ ‰¯‰ˆ‰ ÏÏÎ ‡Â·Ó‰ .˙ÈÁ¯Ê‡Â ˙ÈÓÂ‡Ï ˙Â‰Ê ˘·‚Ó ÈÏÎ
.˙È˙˜È˜Á Â‡ ˙È˙˜ÂÁ ˙Â˘¯ÙÏ ˘Ó˘È ‡ÏÂ

64M. Adler & W. Gorman The American :Â‡¯ ˙È¯·‰-˙Âˆ¯‡ ˙˜ÂÁÏ ‡Â·Ó‰ ˙Â˘¯ÙÏ
.Testament (New York, 1975) 63y118
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ËÙ˘Ó‰ ˙È· .65ÌÈ¯ÂÎÊ‡‰ ÔÓ ˙ÈˆÁÓÏ ÌÈ‡¯Á‡ „·Ï· ÌÈËÙÂ˘ ‰Ú·¯‡ ¯˘‡ÎÂ
Ô‰ÈÙÏ˘ ˙ÂÚË ˙ÂÂ˘ ˙ÂÈÂÓ„Ê‰· ÂÁ„ ,66˙ÂÎÂÓ ˙ÂÈËÂÙÈ˘ ˙Â‡Î¯Ú Ì‚Â ,ÔÂÈÏÚ‰
,¯ÚˆÓÏ ,Â‡ ˙ÂÈ˙˜ÂÁ ˙ÂÈÂÎÊÂ ˙ÂÈ‡ÓˆÚ ˙ÂÈÂÎÓÒ ‰˜ÂÁÏ ‡Â·Ó‰Ó ¯ÂÊ‚Ï ÈÂ‡¯Â Ô˙È
˙ÈËÙ˘Ó ˙ÂÚÓ˘Ó ÒÁÈÈÏ ÂË˘ ˙ÂÚË ÂÁ„ ,Ï˘ÓÏ ,ÍÎ .È˘¯Ù „È˜Ù˙ ÂÏ ˜ÈÚ‰Ï
ÈÒ‡Ï˜‰ ÔÈ„‰ ˜ÒÙ .67‡Â·Ó·˘ "ÏÏÎ‰ ˙ÁÂÂ¯ ˙‡ ÁÙËÏ" ÈÂËÈ·Ï ˙ÈËÒÈÏ‡ÈˆÂÒ
ÔÈÈÚ Â˙Â‡· .1904 ˙˘· ˜ÒÙ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ·ÈÈÁÓ È˙Ï·‰ Â„ÓÚÓ ˙‡ Ú·È˜˘
‡Â·Ó· ‰ÁË·Â‰˘ ˙Â¯ÈÁÏ ˙ÂÎÊ‰ ˙‡ „‚Â ÒËÒÂ'ˆÒÓ ˙È„Ó· Ï·˜˙˘ ˜ÂÁ ÈÎ ÔÚË

:ÈÎ Harlan’s ËÙÂ˘‰ ÔÈÈˆÓ ,‰ÚË‰ ˙‡ Â˙ÂÁ„· .‰˜ÂÁÏ

“Although [the] Preamble indicates the general purposes for which
the people ordained and established the Constitution, it has never
been regarded as the source of any substantive power conferred on
the Government of the United States or on any of its Departments.
Such powers embrace only those expressly granted in the body of the
Constitution and such as may be implied from those so granted” 68.

‡Â·Ó‰ ÔÓ ˙ÂÈ˙˜ÂÁ ˙ÂÈÂÎÊ ¯Ê‚ ‡Ï ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È·˘ „·Ï· ÂÊ ‡Ï ,„ÂÚÂ ˙‡Ê
„ÁÈ ‡¯˜ ‰˜ÂÁÏ ‡Â·Ó‰ ¯˘‡Î Ì‚ ÔÎ ‰˘Ú ‡Ï Û‡ ‡Â‰ ‡Ï‡ ,ÂÓˆÚ˘ÎÏ ‰˜ÂÁÏ
‰˜ÂÁÏ ‡Â·Ó‰ ÈÎ ˜ÒÙ .69 ‰˜ÂÁÏ ÈÚÈ˘˙‰ ÔÂ˜È˙‰ ÔÂ‚Î ,‰˜ÂÁ· ÌÈ¯Á‡ ÌÈ˜ÏÁ ÌÚ
Ï˘ ˙ÂÈ˙˜ÂÁ‰ ˙ÂÙÈ‡˘‰ ˙‡ ‡Ë·Ó‰ „ÂÒÈ ÍÓÒÓ ‰ÂÂ‰Ó ‡Ï‡ ˙ÈËÙ˘Ó ·ÈÈÁÓ ÂÈ‡
ÌÈÙÓ ËÙ˘Ó‰ È˙· ÌÈ˙ÚÏ ,˙È˘‡¯ :70ÌÈ‚È¯Á ¯ÙÒÓ ÍÎÏ ˘È .ÌÈ„ÒÈÈÓ‰ ˙Â·‡‰

65M. Handler, B. Leiter :‰·Á¯‰· Â‡¯ .˙ÂÎÂÓ ˙ÂÈËÂÙÈ˘ ˙Â‡Î¯Ú· Ì‚ Â‡ˆÓ ÌÈÓÂ„ ÌÈ‡ˆÓÓ
& C.E. Handler “A Reconsideration of The Relevance and Materiality of The Preamble

.in Constitutional Interpretation” 12 Cardozo L. Rev. (1990y1991) 117, 120y121
66.Ibid, at p. 119, 122
67.Ibid, ibid
68‡Â·Ó‰ ÈÎ ˘¯ÂÙÓ· Ú·˜ ‡Ï ÔÈ„‰ ˜ÒÙ .Jacobson v. Massachusetts, 197 U.S. 11, 22 (1904)

‡Â‰˘ Â‡ ,‰˜ÂÁ‰ Ï˘ ÌÈ¯Á‡‰ ‰È˜ÏÁ Ï˘Ó ‰˙ÂÁÙ ˙ÂÚÓ˘Ó ÏÚ· ‡Â‰ ˙È¯·‰-˙Âˆ¯‡ ˙˜ÂÁÏ
.‰˜ÂÁ‰ ÔÓ ˙Â¯È˘È ˙Â¯Ê‚‰ ˙ÂÈ˙˜ÂÁ ˙ÂÈÂÎÊ ÔÈ‡ Ë¯ÙÏ ÈÎ Í‡ ‡Ï‡ ,‰˜ÂÁ‰Ó ·ÈÈÁÓ ˜ÏÁ ÂÈ‡
"ÌÈ‡·‰ ˙Â¯Â„ÏÂ ‰ÏÂÎ ‰¯·Á"Ï ‡Ï‡ ÌÈÏ‡Â„È·È„È‡Ï Â˙È ‡Ï ‡Â·Ó·˘ ˙ÂÈÂÎÊ‰ ÈÎ Ú·˜

:Â‡¯ ˙È˜È¯Ó‡‰ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÈËÙ˘Ó‰ Â„ÓÚÓÏ .(Ourselves and our Posterity)
.[http://www.conlaw.org] (last visited on 7.1.07)

69G.P. Carrasco & C.P. Rodino “‘Unalienable Rights’, The Preamble and The Ninth :Â‡¯
Amendment: The Spirit of The Constitution” 20 Seton Hall L. Rev. (1989y1990) 498,

.503y509, 516
˙ÂÈÂÎÊ· ˙Ú‚ÂÙ‰ ˙ÈÏ¯„Ù‰ ‰˜È˜Á‰ ˙‡ ÏÈ·‚‰Ï „ÚÂ ˙È¯·‰-˙Âˆ¯‡ ˙˜ÂÁÏ ÈÚÈ˘˙‰ ÔÂ˜È˙‰
Â‡ ÏÂÏ˘Ï ‡· ÂÏÈ‡Î Â˘¯ÙÏ ÔÈ‡ ,‰˜ÂÁ· ˙ÂÓÈÂÒÓ ˙ÂÈÂÎÊ Ï˘ ËÂ¯ÈÙ" ÈÎ Ú·Â˜ ÔÂ˜È˙‰ .Ë¯Ù‰
È·˘ ˙Â¯Á‡‰ ˙ÂÈÂÎÊ"‰ ÔÈ·Ó ,‰ÚË‰ ÈÙÏ ."Ô‰· ÌÈ˜ÈÊÁÓ ‰¯·Á‰ È·˘ ˙Â¯Á‡ ˙ÂÈÂÎÊÓ ÚÂ¯‚Ï
.˙È˜È¯Ó‡‰ ‰˜ÂÁÏ ‡Â·Ó· ˙Â‚ÂÚÓ ¯˘‡ ˙ÂÈÂÎÊ ÏÚ Ì‚ ÚÈ·ˆ‰Ï Ô˙È "Ô‰· ÌÈ˜ÈÊÁÓ ‰¯·Á‰

70˙Â¯Â˜Ó‰Â Handler, Leiter & Handler, supra note 65, at pp. 120y121, 131, 151y153
.Ì˘ ÌÈ¯ÎÊ‰
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Ì‚ ÈÎ Ì‡) ÌÚ‰ ‡Â‰ ÔÂ·È¯‰ ÈÎ ÔÈÈˆÏ ÌÈˆÂ¯ Ì‰·˘ ÌÈ¯˜Ó· ‰˜ÂÁÏ ‡Â·ÓÏ
‰ÓÎ· ,˙È˘ .(ÈËÙ˘Ó ¯Â˜ÓÎ ‡ÏÂ ÈÏÂ·ÓÈÒÂ È˙‡¯˘‰ ¯ÂÎÊ‡· ¯·Â„Ó ·Â¯Ï Ê‡
˙ÂÈ‚ÂÒ· ˙ÂÏÂÚÙÏ ˙È˙˜ÂÁ ‰‚‰ ˙˙Ï È„Î ‰˜ÂÁÏ ‡Â·ÓÏ ËÙ˘Ó È˙· ÂÙ‰ ÌÈ¯˜Ó
¯Â˜ÓÎ ‰˜ÂÁÏ ‡Â·Ó‰ ˘ÓÈ˘ ÂÏ‡ ÌÈ¯˜Ó· ."¯Â·Èˆ‰ ˙‚‰"Ï ˙Â˘Ú‰ ˙ÂÈÂÁËÈ·
È˙· ÂÒÁÈÈ˙‰ ÔÙÂ„ È‡ˆÂÈ ÌÈ¯˜Ó· ,˙È˘ÈÏ˘ .Ï˘ÓÓÏ ˙È˙˜ÂÁ ‰‚‰ ˜ÈÚÓ‰ ÈËÙ˘Ó
‡Â·ÓÏ ,˙ÈÚÈ·¯ .˙ÈËÙ˘Ó ÌÈ·ÈÈÁÓÎ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÌÈÂ˘‰ ÂÈ˜ÏÁÏ ËÙ˘Ó‰
,‰ÈÎ¯ÚÂ ‰˜ÂÁ‰ ÁÂ¯ ˙ÈÁ·Ó ËÙ˘Ó‰ È˙· ˙Â˜ÈÒÙ ÏÚ ‰ÙÈ˜Ú ‰ÚÙ˘‰ ˘È ‰˜ÂÁÏ
‰ÙÈ˜Ú ‰ÚÙ˘‰ ˘È ‰˜ÂÁÏ ‡Â·ÓÏ˘ È¯‰ ˘¯ÂÙÓ ËÂËÈˆ Â‡ ¯ÂÎÊ‡ ÔÈ‡ Ì‡ Ì‚˘ ÍÎ
‡Â·ÓÏ ÔÈ‡ ‰·˘ ˙ÙÒÂ ‰È„Ó .È˙¯Î‰-˙˙ ÔÙÂ‡· Ì‚ È˙˜ÂÁ‰ ÁÈ˘Ï ‰ÏÁÏÁ˘
ÈÎ Ú·Â˜ È„˜‰ ¯Ë¯'ˆÏ ¯ˆ˜‰ ‡Â·Ó‰ .‰„˜ ‡È‰ ·ÈÈÁÓ ÈËÙ˘Ó „ÓÚÓ ‰˜ÂÁÏ
ËÙ˘Ó‰ È˙· .71 Ï‡‰ ˙ÂÂÈÏÚÂ ˜ÂÁ‰ ÔÂËÏ˘ :„ÂÒÈ ˙ÂÂ¯˜Ú È˘ ÏÚ ˙˙˙˘ÂÓ ‰˜ÂÁ‰
Â„‚˙‰ ÌÈËÏÂ· ‰ÈÓ„˜‡ È˘‡ Û‡Â ,72 Â‰˘ÏÎ ÈËÙ˘Ó „ÓÚÓ ‡Â·ÓÏ Â˜ÈÚ‰ ‡Ï
"Ï‡‰ ˙ÂÂÈÏÚ" ÔÈ· ˙È¯Â‡ÎÏ‰ ‰¯È˙Ò‰ Ï˘· ¯‡˘‰ ÔÈ· ,73 ÈËÙ˘Ó „ÓÚÓ ÂÏ ˜ÈÚ‰Ï
ÔÂ‚Î ¯Ë¯'ˆ· ÌÈ¯Á‡ ÌÈÙÈÚÒÏ ‰¯Â‡ÎÏ „‚ÂÓ Â˙ÂÈ‰ Ï˘·Â ,"˜ÂÁ‰ ÔÂËÏ˘" ÔÈ·Ï
˙ÂÒÁÈÈ˙‰ ‡ÂˆÓÏ Ô˙È ‰˜ÈÒÙ· .74"˙ÈË¯˜ÂÓ„Â ˙È˘ÙÂÁ ‰¯·Á"Î ‰„˜ Ï˘ ‰˙¯„‚‰
¯˘‡· ÏÊÏÊÓ ÒÁÈ Ô‚ÙÂÓ ˙Á‡ ‡Ï .75 ¯Ë¯'ˆ· (Dead Letter) "‰˙Ó ˙Â‡" Ï‡Î ‡Â·ÓÏ
‡Ï Ì‚ ,Â· ˘Ó˙˘‰Ï ÔÈ‡˘ ÈÁË˘ ‡Â·Ó· ¯·Â„Ó ÈÎ ÔÚË :ÂÎÂ˙ÏÂ ‡Â·Ó‰ „ÓÚÓÏ
ÈÎ¯Ú ˙‡ Û˜˘Ó ‡Ï ‡Â·Ó‰ ‰·˘ ‰È„ÓÏ ‰Ó‚Â„ ‡ÂÙ‡ ‡È‰ ‰„˜ .76 È˘¯Ù ÈÏÎÎ

.77˙ÈÒ˜Ë‰ ‰Ó¯· Û‡ ÂÏÂ ,‰È„Ó‰ Ï˘ „ÂÒÈ‰

È˘¯Ù‰ Ï„ÂÓ‰ .2
Ï˘Â ÌÚ Ï˘ ÂÂÊÁ ÛÂ˜È˘· ‰‡¯˘‰-·¯ ·ÈÎ¯ÓÂ ÔÂÎÓ ÍÓÒÓ Â‰ ‰˜ÂÁÏ ‡Â·Ó‰

71“Whereas Canada is founded upon the principles that :Ú·Â˜ È„˜‰ ¯Ë¯'ˆÏ ‡Â·Ó‰
¯Ë¯'ˆÏ ‰Â˘‡¯‰ ‰Ò¯‚‰ ÈÎ ÔÈÂˆÈ .recognize the supremacy of God and the rule of law”
ÈÎÈÏ‰ Ï˘ ¯ÁÂ‡Ó‰ ·Ï˘· ,1981 ÏÈ¯Ù‡· ¯Ë¯'ˆÏ ‰Â˘‡¯Ï ÒÎÂ‰ ‡Â·Ó‰ .‡Â·Ó ‰ÏÏÎ ‡Ï

.P.W. Hogg Canada Act 1982 Annotated (Toronto, 1982) :Â‡¯ .‰˜È˜Á‰
72R. v. Morgentaler [1988] 1. S.C.R. 30. 178; Zylberberg v. Sudbury Board of Education :Â‡¯

Sharpe :ÔÏ‰Ï) [1988] 65 O.R. (2d) 641 (C.A.) 657; R. v. Sharpe [1999] B.C.J. No. 1555
.(case

73D. Gibson The Law of The Charter: General Principles (Toronto, 1986) 65; Hogg, supra
.note 71, at p. 9

74‰¯·Á" ‰„˜ Ï˘ ‰˙ÂÈ‰Ï „‚ÂÓ È„˜‰ ¯Ë¯'ˆÏ ‡Â·Ó· Ï‡‰ ˙ÂÂÈÏÚ Ï˘ ·ÈÎ¯Ó‰ ÈÎ ÔÚË
ÔÂÙˆÓ‰Â ˙„‰ ˘ÙÂÁÏ ˙È˙˜ÂÁ‰ ˙ÂÎÊÏ ,(The Canadian Charter § 1) "˙ÈË¯˜ÂÓ„Â ˙È˘ÙÂÁ

.‰˜ÂÁÏ ‡Â·Ó· Ô‚ÂÚÓ‰ ˜ÂÁ‰ ÔÂËÏ˘ Ï˘ „ÂÒÈÏ ÔÎÂ (The Canadian charter § 2(a))
75.Sharpe case, supra note 72
76.Gibson, supra note 73, at pp. 65y66
77˜ÂÁ‰ ÔÂËÏ˘Â Ï‡‰ ˙ÂÂÈÏÚ Z ˙ÂÂ¯˜Ú‰ È˘ ·Â˘ÈÈÏ ÌÈÎ¯„Ï ‰Úˆ‰ÏÂ ÂÊ ‰˘È‚ ÏÚ ˙¯Â˜È·Ï

D.M. Brown “Freedom From Or Freedom For?: Religion As A Case Study In :Â‡¯ Z
.Defining The Content Of Charter Rights” 551 U.B.C. L. Rev. Soc. (2000) 560y563, 615
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„ÓÚÓ ÂÏ ˜ÚÂÓ ÍÎÈÙÏ .˙ÂÈ˙˜ÂÁ „ÂÒÈ ˙ÂÓÎÒÂÓ ˘·‚Ó ‡Â‰ .‰È„Ó· „ÂÒÈ ÈÎ¯Ú
.˙È˙˜ÂÁ ˙Â˘¯Ù· „ÂÒÈ ˙ÂÂ¯˜Ú ÂÎÂ˙Ó ·Â‡˘Ï ÌÈÏÂÎÈ ËÙ˘Ó È˙·Â ,‰ÁÓ È˘¯Ù
‰È„Ó Ï˘ „ÂÒÈ‰ ÈÎ¯ÚÂ ÏÚ‰-˙Â¯ËÓ ÌÚ „Á‡ ‰˜· ˙ÂÏÚÏ ˙È˙˜ÂÁ‰ ˙Â˘¯Ù‰ ÏÚ
ÈÂ‡¯ ˙ÂÈ˘¯Ù ˙ÂÈÂ¯˘Ù‡ ‰ÓÎ Ï˘ ‰¯˜Ó· ,Ï˘ÓÏ ,ÍÎ .‰˜ÂÁÏ ‡Â·Ó· ÂÚ·˜˘ ÈÙÎ
ÔÙˆÓ" ÔÈÚÓ Â‰Ê .‡Â·Ó· ¯ÂÓ‡‰ ÌÚ ˙·˘ÈÈ˙Ó‰ ˙È˘¯Ù‰ ˙Â¯˘Ù‡‰ ˙‡ ÛÈ„Ú‰Ï

.˙˘¯ÂÙÓÂ ‰¯Â¯· ‰˜È˜Á È„È ÏÚ ÂÈÏÚ ¯Â·‚Ï Ô˙È ¯˘‡ "È˙˜ÂÁ
Ú·Â˜ ‡Â·Ó‰ .‰˜È¯Ù‡-ÌÂ¯„ ˙˜ÂÁÏ ‡Â·Ó· ‡ÂˆÓÏ Ô˙È È˘¯Ù‰ Ï„ÂÓÏ ‰Ó‚Â„
˘È‚„Ó ,‰¯·Ú· ÌÈÈ¯ÂËÒÈ‰ ÌÈË·È‰ ‚ÈˆÓ ,‰˜È¯Ù‡-ÌÂ¯„ ˙ÈÈÒÂÏÎÂ‡ ‡Â‰ ÔÂ·È¯‰˘
May God) Ï‡‰ ¯ÂÎÊ‡· ÌÈÈÒÓÂ (United in our Diversity) ‰·˘ ÔÂÂÈ‚‰ ˙‡

:Ô‰ ‰˜ÂÁ‰ ˙Â¯ËÓ ÈÎ Ú·Â˜ ‡Â·Ó‰ Ï˘ È˙Â‰Ó‰ ˜ÏÁ‰ .(protect our people

“Heal the divisions of the past and establish a society based on
democratic values, social justice and fundamental human rights; Lay
the foundations for a democratic and open society in which government
is based on the will of the people and every citizen is equally protected
by law; Improve the quality of life of all citizens and free the potential
of each person; and Build a united and democratic South Africa able
to take its rightful place as a sovereign state in the family of nations”.

˙Â„ÂÒÈ ‰· ˙‚‰ÂÓ‰ ˙È˙˜ÂÁ‰ ˙Â˘¯ÙÏ ÒÈÎ‰ ‰˜È¯Ù‡-ÌÂ¯„ ˙˜ÂÁÏ ‡Â·Ó‰
‰¯·Á" Ï˘ ˙ÂÂ¯˜ÚÏ Ì‡˙‰· ˙È˘Ú ˙È˙˜ÂÁ‰ Ì„‡‰ ˙ÂÈÂÎÊ ˙ÏÈ‚Ó ˙Â˘¯Ù .ÌÈÈÎ¯Ú
‡Â·ÓÏ ÌÈ˜ÈÚÓ ,Ë¯Ù· È˙˜ÂÁ‰ ËÙ˘Ó‰ ˙È·Â ,ËÙ˘Ó‰ È˙· .78 "˙ÈË¯˜ÂÓ„Â ˙È˘ÙÂÁ
‰˜È¯Ù‡-ÌÂ¯„ ˙˜ÂÁ· .‰˜È˜Á‰Â ‰˜ÂÁ‰ ˙Â˘¯Ù· ,‰ÁÓ È˘¯Ù „ÓÚÓ 1996 ˙˜ÂÁÏ
‰˜È˜Á ¯·„ ÏÎ Ï˘ ˙Â˘¯Ù· "‰˙ÈÏÎ˙Â ‰˜ÂÁ‰ ÁÂ¯Ï" ÒÁÈÈ˙‰Ï ·ÈÈÁÓ‰ ÛÈÚÒ Û‡ ˘È
¯ÊÚ ÈÏÎ ‡Â‰ Í‡ ,˙ÈËÙ˘Ó ·ÈÈÁÓ ÂÈ‡ ÌÓ‡ ‡Â·Ó‰ .79Ï·Â˜Ó‰ ËÙ˘Ó‰ ÁÂ˙ÈÙ Â‡
,ÔÂ¯Á‡ ËÏÙÓÎ ÏÏÎ Í¯„· ‰˘ÚÈ˙ ‡Â·Ó‰ Ï‡ ‰ÈÈÙ ;‰‡¯˘‰ Z·¯ ıÚÈÈÓ È˘¯Ù

.80˙Â¯Á‡‰ ˙ÂÈ˘¯Ù‰ ÌÈÎ¯„‰ ÏÎ ÂˆÂÓÂ ˙È˘¯Ù ‰Ï‡˘ ˘È ¯˘‡Î
,‰È„Ó‰ ˙˜ÂÁÏ ÌÈ·¯ ÈÈÚ· ·˘Á‰ ,81‰ÈÏ¯ËÒÂ‡· „ÒÈÈÓ‰ ˜ÂÁÏ ‡Â·ÓÏ Ì‚
ÌÈ„ÒÈÈÓ‰ ˙Â·‡‰ .˙ÈÒÁÈ ÔË˜ Û˜È‰· ÈÎ Ì‡ ,È˘¯Ù ¯ÊÚ ÈÏÎ Ï˘ „ÓÚÓ Ô˙È
‰ÈÏ¯ËÒÂ‡· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· ÏÚÂÙ· .82 È˘¯Ù „ÓÚÓ ‡Â·ÓÏ ‡‰È˘ ÂÂÂÎ˙‰

78L.M.D. Plessis “The Evolution of Constitutionalism and the Emergence of a Constitutional
Jurisprudence in South Africa: An Evaluation of the South African Constitutional Court’s
.Approach to Constitutional Interpretation” 62 Sask. L. Rev. 299 (1999) 314y315, 321y322

79.‰˜È¯Ù‡ ÌÂ¯„ ˙˜ÂÁÏ (·) 39 'Ò
80.Plessis, supra note 78
81.The Commonwealth of Australia Constitution Act (1900)
82“(The preamble) may be of valuable service and :ÈÎ ‰Ê ¯˘˜‰· ÌÈÈÈˆÓ Garran-Â Quick

potent effect in the Courts of the Commonwealth, aiding in the interpretation of words
and phrases which may now appear comparatively clear, but which, in time to come, may
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ÏÏÂÎ ‡Ï ‡Â‰˘ ‰„·ÂÚ‰ Ï˘· ÂÏÂ) 83˙ÈÒÁÈ ÈÏÂ˘ ÈËÙ˘Ó „ÓÚÓ ‡Â·ÓÏ ˜ÈÚ‰
ÌÂ˘ÈÈÏ Ú‚Â· ÏÏÎ Í¯„· ,84 (È˘¯Ù ˘ÂÓÈ˘ Â· ˙Â˘ÚÏ Ô˙È˘ È˙Â‰Ó È‡˙ Û‡ ËÚÓÎ
ËÙ˘Ó‰ ˙È· ÏÒÙ ÌÈ¯˜Ó‰ „Á‡· .‰Èˆ¯„Ù‰ ˙ÂÈ„Ó ÔÈ· „ÈÁ‡ ÔÙÂ‡· ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú
ÍÎ·Â ÌÈ¯ÈÒ‡Ï ÌÈÂ˘ ÌÈÈÏÈÏÙ ÌÈ˘ÂÚ Ú·˜˘ ,˙ÂÈ„Ó‰ ˙Á‡· ˜˜ÂÁ˘ ˜ÂÁ ÔÂÈÏÚ‰
Ú·˜ ËÙ˘Ó‰ ˙È· .‰Èˆ¯„Ù· ˙Â¯Á‡ ˙ÂÈ„ÓÏ ÒÁÈ· ˙Á‡ ‰È„Ó Ï˘ ÌÈ¯ÈÒ‡ ‰ÏÙ‰
ÔÂÈÂÂ˘· ‚Â‰Ï ˘È ‰· ¯˘‡ ˙„ÁÂ‡Ó ‰Èˆ¯„Ù· „ÎÏ˙‰Ï ÂÓÈÎÒ‰ ‰ÈÏ¯ËÒÂ‡ È·˘Â˙ ÈÎ

.85˙ÂÂ˘‰ ˙ÂÈ„Ó‰ È·˘Â˙ ÈÙÏÎ
,‰ÙÂ¯È‡· ˙ÂÈ„Ó· ÁÈÎ˘ ˙È˙˜ÂÁ ˙Â˘¯Ù· ¯ÊÚ ÈÏÎÎ ‰˜ÂÁÏ ‡Â·Ó· ˘ÂÓÈ˘‰
Â·˘ Z ‰˜ÂÁÏ ‡Â·Ó‰ ,Ï˘ÓÏ ,‰ÈÂËÒ‡· .ÌÈËÂÚÈÓ ˙ÂÈÂÎÊÏ ¯˘˜‰· ·Â¯Ï
˙Â¯Â„· ‰˙Â·¯˙ ÏÚÂ ˙ÈÂËÒ‡‰ ˙Â‰Ê‰ ÏÚ ¯ÂÓ˘Ï ‰ÈÂËÒ‡ ˙ÈÈÒÂÏÎÂ‡ ˙·ÈÈÁ˙Ó
Ï˘ Â˙ÂÈ˙˜ÂÁ ˙‡ ¯˘‡Ï ˙Ó ÏÚ ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· ˙‡ ˘ÓÈ˘ Z ÌÈ‡·‰
¯Á·È‰Ï ˙ÂÎÊ‰ ˘ÂÓÈÓÏ È‡˙Î ˙ÈÂËÒ‡‰ ‰Ù˘· ˙˜ÙÒÓ ‰ËÈÏ˘ ˘¯„˘ ˜ÂÁ
˙ÈÂËÒ‡ ‡È‰ ‰È„Ó· ˙ÈÓ˘¯‰ ‰Ù˘‰˘ Ú·˜ ËÙ˘Ó‰ ˙È· .˙ÈÓÂ˜Ó ‰ˆÚÂÓÏ
‰È„Ó‰ ˙Â·ÂÁÓ ˙Á‡˘ Ú·Â˜‰ ,‰˜ÂÁÏ ‡Â·ÓÏ Ì‡˙‰· ‰˜„ˆ‰ ÍÎÏ ˘È ÈÎÂ
˙È· ÊÈ¯Î‰ ,¯Á‡ ‰¯˜Ó· ,„‚Ó .86˙ÈÂËÒ‡‰ ˙ÈÓÂ‡Ï‰ ˙Â‰Ê‰ ˙‡ ÁÈˆ‰Ï ‡È‰
˙‡ ˙Â˘Ï ÌÈÂËÒ‡ ÌÈÁ¯Ê‡ ÏÚ ¯Ò‡˘ ˜ÂÁ ÏÚ È˙˜ÂÁ È˙Ï·Î ÔÂÈÏÚ‰ ËÙ˘Ó‰
.87‰˜ÂÁÏ ‡Â·Ó· ¯ÂÓ‡‰ Û¯Á ,ÈÂËÒ‡ ÂÈ‡˘ Ì˘Ï ÈÂËÒ‡ Ì˘Ó Ì˙ÁÙ˘Ó Ì˘
ÔÂÂÈÎ ˙ÈËÈÏÂÙ‰ ˙Â„‚‡˙‰‰ ˘ÙÂÁ ÏÚ ˙ÂÏ·‚‰ ËÙ˘Ó‰ ˙È· ¯˘È‡ ,‰ÈÂ„˜Ó·
ÔÈ‡ ÈÎ Ú·˜ ËÙ˘Ó‰ ˙È· ;‰˜ÂÁÏ ‡Â·ÓÏ ˙Â„‚ÂÓÎ ÂÒÙ˙ ˙ÂÓÈÂÒÓ ˙ÂÈÂÏÈÚÙ˘

be obscured by the raising of unexpected issues and by the conflict of newly emerging
.Quick & Garran, supra note 42, at p. 286 :Â‡¯ .opinions”

83McKenna, “First Words: A Brief History of Public Debate on a New Preamble to the
.Australian Constitution 1991y1999”, supra note 44

84¯˘‡Î ÏÏÎ Í¯„· ,‰ÈÏ¯ËÒÂ‡· ‰ÏÈ‚¯‰ ‰˜È˜Á‰ Ï˘ "‡Â·Ó"Ï Ì‚ ˘È ÈÊÎ¯Ó È˘¯Ù „È˜Ù˙
‰˜È˜Á‰ ˙Â˘¯Ù· ‰˜È˜ÁÏ ‡Â·Ó‰ Ï˘ È˘¯Ù‰ „È˜Ù˙‰ ÏÚ .˜ÂÁ‰ ÔÂ˘Ï· ˙ÂÓÈÓÚ ˙ÓÈÈ˜
A. Winkel “The Contextual Role of a Preamble in Statutory Interpretation” :Â‡¯ ‰ÈÏ¯ËÒÂ‡·

.23 Melbourne Univ. L. Rev. (1999) 184, 188
85ÏÚ ‰˙Á„ ÔÂÈÂÂ˘‰ Ï˘ ÂÊ ‰ÒÈÙ˙ ÈÎ ÔÈÂˆÈ ,Leeth v. Commonwealth, 174 CLR 455 (1992)

Kruger v. Commonwealth, 190, CLR 455, :Â‡¯ Z ¯Á‡ ‰¯˜Ó· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· È„È
.486 (1997)

86:Â‡¯ ,EST-1998–3–007, Riigi Teataja I (Official Gazette), 1998, 98/99, Article 1618
.("CODICES-‰ ¯‚‡Ó" :ÔÏ‰Ï) [http://codices.coe.int] (last visited on 7.1.07)

87˙‡ ˘„Á‰ ‰˙ÁÙ˘Ó Ì˘Ï ÛÈÒÂ‰Ï ‰˘˜È·Â ‰‡˘È˘ ˙ÈÂËÒ‡ ˙ÈÁ¯Ê‡· ¯·Â„ ‰Ê ‰¯˜Ó·
ÛÈÚÒ ˙‡¯Â‰ ÏÚ ÒÒ·˙‰· ˙‡Ê ¯˘Ù‡Ï ·¯ÈÒ ÌÈÙ‰ ¯˘ .ÔÈ‡Â˘È‰ ÈÙÏÓ ‰˙ÁÙ˘Ó Ì˘
26-Â 19 ÌÈÙÈÚÒ ˙‡ ¯ÙÓ ÛÈÚÒ‰ ÈÎ ‡ˆÓ ËÙ˘Ó‰ ˙È· .Surnames Act 1934-Ï 11
ÈÙÎ ,˙ÈÂËÒ‡ ˙ÈÓÂ‡Ï ˙Â‰Ê ÏÚ ‰¯ÈÓ˘ ÈÎ Ú·˜ .ÏË· ÔÎÏÂ È˙„ÈÓ ÂÈ‡ ,˙ÈÂËÒ‡‰ ‰˜ÂÁÏ
:Â‡¯ .ÔÈ‡Â˘È‰ ÈÙÏÓ ‰ÁÙ˘Ó‰ Ì˘ ˙ÙÒÂ‰ ˙‡ ÚÂÓÏ ‰ÏÂÎÈ ‰È‡ ,‰˜ÂÁÏ ‡Â·Ó· ˘¯„˘
.EST-2001–2–004, Riigi Teataja III (Official Bulletin), 2001, 15, Article 154 (v4.3 2003/2)

.CODICES-‰ ¯‚‡Ó :Â‡¯ ,˙ÈÏ‚‡Ï Ì‚¯Â˙ÓÂ ˙ˆÓÂ˙Ó ÔÈ„‰ ˜ÒÙ
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‰¯„‚‰‰ ˙ÂÎÊÏ ˙Â„‚ÂÓ ˙ÂÈÂÏ‚‰ ˙Â¯‰ˆÂÓ‰ ‰È˙Â¯ËÓ˘ ˙ÈËÈÏÂÙ ˙Â„‚‡˙‰ ¯˘Ù‡Ï
ÍÓ˙Ò‰ ¯Á‡ ‰¯˜Ó· .88‰˜ÂÁÏ ‡Â·Ó· ‰Ú·˜˘ ÈÙÎ ÈÂ„˜Ó‰ ÌÚ‰ Ï˘ ˙ÈÓˆÚ‰
ÈÏ‚„· ˘ÂÓÈ˘‰ ˙ÂÈ˙˜ÂÁÏ ¯˘‡· ÚÈ¯Î‰Ï ˙Ó ÏÚ ‰˜ÂÁÏ ‡Â·Ó‰ ÏÚ ËÙ˘Ó‰ ˙È·
˙ÂÈÓÂ˜Ó ˙ÂÈÂ˘¯ Ï˘ ËÂÙÈ˘ ÈÓÂÁ˙· ,‰ÈÂ„˜Ó· ÌÈÈÓÂ‡Ï ÌÈËÂÚÈÓ Ï˘ ÌÂ‡Ï‰
ËÙ˘Ó‰ ˙È· ˘Ó˙˘‰ ,‰È‡¯˜Â‡· .89ËÂÚÈÓ‰ Ï˘ ÈÓˆÚ ÔÂËÏ˘ ˙Á˙ ˙ÂÈÂˆÓ‰
˙‡ ¯˘‡Ï ˙Ó ÏÚ Z ÌÈÈÈ‡¯˜Â‡ ÌÈÈÓÂ‡Ï ÌÈ·ÈËÂÓ Â· ˘È˘ Z ‰˜ÂÁÏ ‡Â·Ó·
ÈÊÎ¯Ó‰ ÔÂËÏ˘‰ ˙‡ ˙·ÈÈÁÓ‰ ˙ÈÓ˘¯ ‰Ù˘Î ˙ÈÈ‡¯˜Â‡‰ ‰Ù˘· ˘ÂÓÈ˘‰ ˙ÂÈ˙˜ÂÁ
,˙ÂÓÈÂÒÓ ˙Â·ÈÒ· ,ÈÓ˘¯‰ ˘ÂÓÈ˘‰ ˙‡ ÏÈ·‚‰Ï ÔÎÂ ÍÂÈÁ‰ ˙Î¯ÚÓ ˙‡Â ÈÓÂ˜Ó‰Â
‡Â·Ó· ‰Ê¯Î‰‰ ‰˘ÓÈ˘ ¯Á‡ ‰¯˜Ó· .90˙ÈÒÂ¯ ÔÂ‚Î ,˙Â¯Á‡ ˙ÂÈÓÂ‡Ï ˙ÂÙ˘·
ÌÂÓÈÈÓÏ ˙ÂÎÊ‰ ÏÚ ‰‚‰Ï È˘¯Ù ÒÈÒ· ˙ÈÏ‡ÈˆÂÒ ‰È„Ó ‡È‰ ‰È‡¯˜Â‡˘ ‰˜ÂÁÏ
ÔÂËÈÈ„ ÌÎÒ‰Ï Ì‡˙‰· ˙˜ÏÂÁÓ‰ ,‰È·Â‚ˆ¯‰-‰ÈÒÂ· Ï˘ ‰˜ÈÏ·ÂÙ¯· .È˘Â‡ ÌÂÈ˜
Federacija) ˙ÈË‡Â¯˜-˙ÈÓÏÒÂÓ‰ ‰Èˆ¯„Ù‰ Z ˙Â„¯Ù ˙ÂÈÂ˘È È˙˘Ï (1995)
˙È· ÏÒÙ ,91 (Republika Srpska) ˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰Â (Bosne i Hercegovine
ÔÈ·Ï ÂÈ· ‰¯È˙Ò‰ Ï˘· ˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó‰Ó ˜ÏÁ È˙˜ÂÁ‰ ËÙ˘Ó‰
ÌÈÈ˙˜ÂÁ ‡ÏÎ ÊÈ¯Î‰ È˙˜ÂÁ‰ ËÙ˘Ó‰ ˙È· .92‰È·Â‚ˆ¯‰ -‰ÈÒÂ· ˙˜ÂÁÏ ‡Â·Ó‰
ÂÏÏÎ Ì‰Â ÏÈ‡Â‰ ˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·ÓÏ 5-Â 3 ,2 ,1 ÌÈÙÈÚÒ ÏÚ
˙È· .93‰È„Ó‰ ˙˜ÂÁÏ ‡Â·ÓÏÂ ÔÂËÈÈ„ ÌÎÒ‰Ï ˙Â„‚ÂÓ‰ ˙ÂÈÓÂ‡Ï ˙ÂÈ·¯Ò ˙Â¯‰ˆ‰
˙ÂÎÊ" ÔÂ‚Î Z ˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó· ÌÈÓÈÂÒÓ ÌÈ¯ÂÎÊ‡· ‰‡¯ ËÙ˘Ó‰
‡Â·Ó‰ ˙‡ ÌÈ¯˙ÂÒÎ Z "‰È„Ó‰ „ÓÚÓ" ¯ÂÎÊ‡Â "˙ÈÈ„Ó ˙Â‡ÓˆÚ" ,"È·¯Ò‰ ÌÚ‰

88.MKD-2001–1–004, Sluzben vesnik na Republika Makedonija (Official Gazette), 27/2001
ÒÎÂ‰˘ ÔÂ˜È˙‰ Ì¯Ë· ‰˙ÈÈ‰ ,ÔÏ‰Ï˘ ‰˜ÈÒÙ‰Â ,ÂÊ ‰˜ÈÒÙ ÈÎ ÔÈÂˆÈ .CODICES-‰ ¯‚‡Ó :Â‡¯

.2001 ¯·Ó·Â· ‰ÈÂ„˜Ó ˙˜ÂÁÏ ‡Â·ÓÏ
89MKD-1998–3–007, Sluzben vesnik na Republika Makedonija (Official Gazette), 59/98

.CODICES-‰ ¯‚‡Ó :Â‡¯
90.UKR-2000–1–002. Ophitsiynyi Visnyk Ukrayiny (Official Gazette), 4/2000 CODICES

.CODICES-‰ ¯‚‡Ó :Â‡¯
91:¯˙‡· Â‡¯ ‰È·Â‚ˆ¯‰-‰ÈÒÂ·· ÌÂÏ˘Ï ˙¯‚ÒÓ‰ ÌÎÒ‰Ï

.[http://www.ohr.int/dpa/default.asp?content_id=380] (last visitedon 7.1.07)
92˙ÂÎÓÒ È˙˜ÂÁ‰ ËÙ˘Ó‰ ˙È·Ï ¯˘Ù‡Ó ‰È·Â‚ˆ¯‰-‰ÈÒÂ· Ï˘ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ (3)VI 'Ò

˙˜ÂÁ ˙‡¯Â‰Ï ˙„‚ÂÓ‰ ‰˜ÈÏ·ÂÙ¯‰ ˙ÂÈÂ˘È È˙˘ Ï˘ ˙Â˜ÂÁ· ‰ÈÂˆÓ‰ ‰‡¯Â‰ ÏÎ ÏÂÒÙÏ
ÛÈÚÒ ÏÎ È·‚Ï ÔÁÂ· È˙˜ÂÁ‰ ËÙ˘Ó‰ ˙È· ‰Ê ÒÈÒ· ÏÚ .‰È·Â‚ˆ¯‰-‰ÈÒÂ· Ï˘ ‰˜ÈÏ·ÂÙ¯‰
Ì‡˙‰· ‡Â‰ Ì‡ ,Ô˙˜ÂÁÏ ‡Â·Ó‰ ‰Ê ÏÏÎ·Â ,‰È„Ó‰ ˙‡ ˙Â·ÈÎ¯Ó‰ ˙ÂÈÂ˘È‰ È˙˘ Ï˘ ˙Â˜ÂÁ·
,‰È„Ó‰ ˙˜ÂÁ· ÛÈÚÒ ¯˙ÂÒ‰ ,ÂÊ ‰˜ÂÁÏ ‡Â·Ó· Â‡ ,˙ÈÓÈÙ‰ ‰˜ÂÁ· ÛÈÚÒ .‰È„Ó‰ ˙˜ÂÁÏ

.ÏË·Î Ê¯ÎÂÈ
93Ï˘· ÌÈÈ˙˜ÂÁ ‡ÏÎ ˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁ· ÌÈÙÈÚÒ ¯ÙÒÓ ÏÚ ËÙ˘Ó‰ ˙È· ÊÈ¯Î‰ ,ÔÎ ÂÓÎ

˙ÂÈÂÎÊ"· ˜ÒÂÚ‰ ˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó‰˘ ˜ÒÙ .‰È„Ó‰ ˙˜ÂÁÏ ÌÈ„‚ÂÓ Ì˙ÂÈ‰
˙È·¯Ò‰ ˙‡ Ô‚ÚÓ‰ ‰˜ÂÁÏ 7 ÛÈÚÒ Z ˙È·¯Ò‰ ‰˜ÂÁ· ÌÈÙÒÂ ÌÈÙÈÚÒ ÌÚ „ÁÈ ,"È·¯Ò‰ ÌÚ‰
ÌÚÏ ÌÈ˜ÈÚÓ Z ˙ÈÒÎÂ„Â˙¯Â‡‰ ‰ÈÈÒÎ‰ „ÓÚÓ· ˜ÒÂÚ‰ (3)28 ÛÈÚÒ ÔÎÂ ˙ÈÓ˘¯ ‰Ù˘Î
˙˜ÂÁ· Ì˙ÚÈ‚Ù ˙ÓÁÓ ÌÈÏÂÒÙ ÔÎÏÂ ,ÈË‡Â¯˜‰ ÌÚ‰Â ÈÒÂ·‰ ÌÚ‰ ÈÙ ÏÚ ¯˙È ˙ÂÈÂÎÊ È·¯Ò‰

.‰È·Â‚ˆ¯‰-‰ÈÒÂ·
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.94ÌÈË‡Â¯˜‰ Ï˘Â ÌÈÒÂ·‰ Ï˘ È˙˜ÂÁ‰ „ÓÚÓ· ÌÈÚ‚ÂÙÂ ‰È·Â‚ˆ¯‰-‰ÈÒÂ· ˙˜ÂÁÏ
˙È·¯Ò‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó· 1 ÛÈÚÒ ÏÚ È˙˜ÂÁ ‡ÏÎ Ì‚ ÊÈ¯Î‰ ËÙ˘Ó‰ ˙È·
‰È„Ó‰ ˙˜ÂÁÏ „‚ÂÓ ‰Ê ÛÈÚÒ˘ ˜ÒÙ ;"‰ÈÁ¯Ê‡ ÏÎÂ È·¯Ò‰ ÌÚ‰ ˙È„Ó"· ˜ÒÚ˘
È˙˘" ‡Ï Í‡ (Entities) ˙ÂÈÈ„Ó ˙ÂÈÂ˘È Ô‰˘ ˙ÂÈ‡ÓˆÚ ˙Â˜ÈÏ·ÂÙ¯ È˙˘ ˙„ÒÈÈÓ‰
˜ÚÂ‰ ˙È˙˜ÂÁ ˙Â˘¯Ù· ¯ÊÚ ÈÏÎ Ï˘ „ÓÚÓ ÈÎ ÔÈÂˆÈ .95 "˙Â„¯Ù ˙ÂÈÓÂ‡Ï ˙ÂÈ„Ó
ıÂÁÓ ˙ÂÈ„Ó· ÔÎÂ ,96‡ËÈÏ ˙Ó‚Â„ ,‰ÙÂ¯È‡· ˙ÂÙÒÂ ˙ÂÈ„Ó· ‰˜ÂÁÏ ‡Â·ÓÏ
ÔÈ„ È˜ÒÙ· ¯ÎÊÂ‡Ó ‰˜ÂÁÏ ‡Â·Ó· ÌÂÏ˘‰ Í¯Ú ÔÂ‚ÈÚ ‰·˘ ,ÔÙÈ ÔÂ‚Î ,‰ÙÂ¯È‡Ï

.97 ÈÓÂ‡Ï ÔÂÁËÈ· Ï˘ ˙ÂÈ‚ÂÒ· ÌÈ˜ÒÂÚ‰

È‡ÓˆÚ‰ È˙˜ÂÁ‰ Ï„ÂÓ‰ .3
.ÈÎ¯Ú‰Â È¯ÒÂÓ‰ ‰ÒÈÒ· ˙‡ ‰ÂÂ‰ÓÂ ‰˜ÂÁ‰ ÔÓ ÈÏ¯‚ËÈ‡ ˜ÏÁ Â‰ ‰˜ÂÁÏ ‡Â·Ó‰
ÔÓ˘Ï˘ ÏÚ‰-˙Â¯ËÓ ËÂ¯ÈÙÂ ‰È„Ó‰ Ï˘ „ÂÒÈ‰ ÈÎ¯ÚÂ ˙ÂÂ¯˜Ú ˙ÈˆÓ˙ ‡Â·Ó·
‰ÓÂ„·) ˙·ÈÈÁÓ ˙È‡ÓˆÚ ˙ÈËÙ˘Ó ˙ÂÚÓ˘ÓÂ Û˜Â˙ ÂÏ Ô˙ÈÏ ˘È ‰ÊÎÎ .‰˜ÂÁ‰ ‰ÂÎ
Â‡ ,‰˜ÂÁ· ˙ÂÚÈÙÂÓ ÔÈ‡˘ „ÂÒÈ ˙ÂÈÂÎÊ Ô‚ÚÓ ‡Â·Ó‰ Ì‡ ,Ï˘ÓÏ ,ÍÎ .(‰ÙÂ‚ ‰˜ÂÁÏ
‡Â·Ó‰Â ÏÈ‡Â‰ ,‰˜ÂÁ· ÛÂ‚· Ô‰ ÂÓ ÂÏÈ‡Î ,È‡ÓˆÚ È˙˜ÂÁ „ÓÚÓ ˜ÚÂÈ ÂÏ‡Ï Ê‡

.‰˜ÂÁ‰Ó „¯Ù È˙Ï· ˜ÏÁ ‡Â‰ ‰˜ÂÁÏ
Ï˘ ‰˜ÂÁÏ ‡Â·Ó‰ .˙Ù¯ˆ· ‡ÂˆÓÏ Ô˙È È‡ÓˆÚ‰ È˙˜ÂÁ‰ Ï„ÂÓÏ ‰Ó‚Â„

:Ú·Â˜ (1958) ˙È˘ÈÓÁ‰ ‰˜ÈÏ·ÂÙ¯‰

“The French people hereby solemnly proclaim their dedication to the
Rights of Man and the principle of national sovereignty as defined
by the Declaration of 1789, reaffirmed and complemented by the
Preamble to the 1946 Constitution” 98.

94ÏÈ‡Â‰ ,È˙ÈÈÚ· ‰È·Â‚ˆ¯‰-‰ÈÒÂ·· "È·¯Ò‰ ÌÚ‰ ˙ÂÈÂÎÊ"· ˜ÂÒÈÚ‰ ÈÎ ˜ÒÙ ËÙ˘Ó‰ ˙È·
ÌÈË‡Â¯˜Ï ,ÌÈÒÂ·Ï Z ÌÈÓÚ‰ ˙˘ÂÏ˘ ÏÎÏ ÈÎ ÌÈÚ·Â˜ ‰È„Ó‰ ˙˜ÂÁÂ ÔÂËÈÈ„ ÌÎÒ‰Â

.‰È·Â‚ˆ¯‰-‰ÈÒÂ· Ï˘ ‰ÁË˘ ÏÎ· ˙ÂÂ˘ ˙ÂÈÂÎÊ ˘È Z ÌÈ·¯ÒÏÂ
95BIH-2000–3–003, Sluzbeni List Fed. BiH (Official Gazette of the Federation of Bosnia

.CODICES-‰ ¯‚‡Ó :Â‡¯ .and Herzegovina)
96LTU-2003–2–004, Valstybes Zinios (Official Gazette), 27–1098, 19.03.2003; LTU-

-‰ ¯‚‡Ó :Â‡¯ ,2000–2–005, Alstybes zinios (Official Gazette), 39–1105, 12.05.2000
.CODICES

97[http://pandora.nla.gov.au/nph-arch/1999/O1999-Dec- :Â‡¯
..15/http://www.centenary.org.au/info/intro/pioc.html] (last visited on 1.4.05)

98“Le peuple français proclame solennellement son attachement aux :˙È˙Ù¯ˆ· ÁÒÂ‰ ÔÏ‰Ï
Droits de l’homme et aux principes de la souveraineté nationale tels qu’ils ont été définis
par la Déclaration de 1789, confirmée et complétée par le préambule de la Constitution

:Â‡¯ .de 1946”
[http://www.elysee.fr/elysee/francais/les_institutions/les_textes_fondateurs/la_constituti

.on_de_1958/la_constitution_de_1958.21061.html] (last visited on 7.1.07)
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˙ÂÈÂÎÊ ˙ÏÈ‚Ó ‰˜ÂÁ· ÂÏÏÎ ‡Ï ˙È˘ÈÓÁ‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁ Ï˘ ÌÈ„ÒÈÈÓ‰ ˙Â·‡‰
ÌÈÓÚË ,˙ÂÈÂÎÊ‰ ˙Â‰Ó ÏÚ ‰ÓÎÒ‰ ¯„ÚÈ‰ Ï˘ ˙ÂÈËÈÏÂÙ ˙Â·ÈÒÓ ¯˙È‰ ÔÈ· ,Ì„‡
Ì‰ ˙‡Ê ˙Á˙ .99˙ÈËÂÙÈ˘ ˙¯Â˜È·Ó ˘˘ÁÂ ‰˜ÂÁ‰ „È˜Ù˙ ˙Â„Â‡ ÏÚ ÌÈÈÙÂÒÂÏÈÙ
Á¯Ê‡‰Â Ì„‡‰ ˙ÂÈÂÎÊ ˙¯‰ˆ‰· Â¯ÎÂ‰˘ Ì„‡‰ ˙ÂÈÂÎÊÏ ‰ÙÓ‰ ‰˜ÂÁÏ ‡Â·Ó Â·˙Î
˙ÈÚÈ·¯‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·ÓÏ ÔÎÂ (1789) ˙È˙Ù¯ˆ‰ ‰ÎÙ‰Ó‰ ÌÂ˙· ‰˙È˘
˜ÏÁÏ ·˘Á ‡Ï ‡Â‰Â ,·ÈÈÁÓ ÈËÙ˘Ó Û˜Â˙ ‰È‰ ‡Ï 1958 ˙˜ÂÁÏ ‡Â·ÓÏ .(1946)
ÂÙ˜Â˙· ˙È˙˜ÂÁ‰ ‰ˆÚÂÓ‰ ‰¯ÈÎ‰ Ê‡ Z 1971 ÈÏÂÈ· 16-Ï „Ú ‰˜ÂÁ‰Ó ÈÏ¯‚ËÈ‡
,‰˜ÒÙ ˙È˙˜ÂÁ‰ ‰ˆÚÂÓ‰ .100Á¯Ê‡Â Ì„‡ ˙ÂÈÂÎÊÏ È‡ÓˆÚ ¯Â˜Ó Â˙ÂÈ‰·Â ·ÈÈÁÓ‰
˙‡ ¯˙ÂÒ Â˙ÂÈ‰ Ï˘· È˙˜ÂÁ ÂÈ‡ È˙Ù¯ˆ‰ ËÓÏ¯Ù‰ È„È ÏÚ ˜˜Á˘ ˜ÂÁ ÈÎ ,‰Â˘‡¯Ï
ÈÒÈÒ· ÔÂ¯˜ÈÚ . "‰˜ÈÏ·ÂÙ¯‰ È˜ÂÁ È„È ÏÚ ¯ÎÂÓ ÒÈÒ· ÔÂ¯˜Ú" Â‰˘ ˙Â„‚‡˙‰‰ ˘ÙÂÁ
‰Ú·˜ ,‰˘ÚÓÏ .1958 ˙˜ÂÁÏ ‡Â·Ó· ıÓÂ‡˘ ,1946 ˙˜ÂÁÏ ‡Â·Ó· Ô‚ÂÚ ‰Ê ¯ÎÂÓ

:˙Â·Â˘Á ˙ÂÚÈ·˜ ¯ÙÒÓ ÂÈ¯Á‡Ï˘ ÔÈ„‰ È˜ÒÙ·Â ‰Ê ÔÈ„ ˜ÒÙ· ˙È˙˜ÂÁ‰ ‰ˆÚÂÓ‰
‰ÂÂ‰Ó ‡Â‰Â ,·ÈÈÁÓ ÈËÙ˘Ó „ÓÚÓ ˘È 1946 ˙˜ÂÁÏ ‡Â·ÓÏ ÈÎ Ú·˜ ,˙È˘‡¯
ÏÎ Â˙ÙÂ˜˙· ‰È‰ ‡Ï ‰˜ÂÁÏ ‰Ê ‡Â·ÓÏ˘ ‡Â‰ ÔÈÈÚÓ‰ .˙ÂÈÂÎÊÏ È‡ÓˆÚ ¯Â˜Ó
‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·ÓÏ ‰˜ÈÚ‰ ˙È˙˜ÂÁ‰ ‰ˆÚÂÓ‰ ‰˘ÚÓÏ˘ ÍÎ ,ÈËÙ˘Ó „ÓÚÓ
ÂÏ ‰È‰˘Ó ¯˙ÂÈ ‰Â·‚ ÈËÙ˘Ó „ÓÚÓ ,1958 ˙˜ÂÁÏ ‡Â·Ó· Â¯ÂÎÊ‡ Í¯„ ,˙ÈÚÈ·¯‰
˜˜Á˘ ˜ÂÁ ÏÎ˘ ‡È‰ ‰‡ˆÂ˙‰ .˙ÈÚÈ·¯‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁ Ï˘ ‰ÓÂÈ˜ ˙ÙÂ˜˙·
:ÌÈÈ˙˜ÂÁ ÌÈÎÓÒÓ ‰˘ÂÏ˘ Ï˘ ÌÈÈËÙ˘Ó ÌÈÁ·Ó ÈÙÏ ÔÁ·È‰Ï ÍÈ¯ˆ ËÓÏ¯Ù·
;Á¯Ê‡‰Â Ì„‡‰ ˙ÂÈÂÎÊ ˙¯‰ˆ‰Â ˙ÈÚÈ·¯‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó‰ ,1958 ˙˜ÂÁ
‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁ· ÂËÏ˜ Ì‰˘ ¯Á‡Ó ·ÈÈÁÓ ÈËÙ˘Ó „ÓÚÓ Ô˙È ÌÈÂ¯Á‡Ï

.˙È˘ÈÓÁ‰
˙˜ÂÁÏ ‡Â·Ó· ÌÈ¯ÎÊÂÓ‰ ÌÈÈ˙˜ÂÁ‰ ÌÈÎÓÒÓ· ˙Â‚ÂÚÓ‰ ˙ÂÈÂÎÊ‰ ÏÎ ,˙È˘
Z ˙ÈÚÈ·¯‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁÏ ‡Â·Ó‰Â Á¯Ê‡‰Â Ì„‡‰ ˙ÂÈÂÎÊ ˙¯‰ˆ‰ Z 1958
˙ÂÚˆÓ‡· ‡ÏÓ ÔÙÂ‡· Ô‰· ‰¯ÈÎÓ ˙È˘ÈÓÁ‰ ‰˜ÈÏ·ÂÙ¯‰ ˙˜ÂÁ˘ ˙ÂÈ˙˜ÂÁ ˙ÂÈÂÎÊ Ô‰
È·‚Ï ÍÎ .˙È‡ÓˆÚÂ ˙¯ÎÂÓ ˙È˙˜ÂÁ ‰ÓˆÚ Ô‰Ï ˘È .Ô˙Â‡ ˙ˆÓ‡ÓÂ ,‡Â·Ó· Ô¯ÂÎÊ‡
˙ÂÈˆÂ·È˜ ˙ÂÈÂÎÊ È·‚Ï ÍÎÂ Ì„‡‰ ˙ÂÈÂÎÊ ˙¯‰ˆ‰· ˙ÂÈÂÓ‰ ˙ÂÈÏ‡Â„È·È„È‡ ˙ÂÈÂÎÊ
˙ÂÈÏ‡Â„È·È„È‡‰ ˙ÂÈÂÎÊ‰ ÔÈ· ‰¯È˙Ò Ï˘ ‰¯˜Ó· .1946 ˙˜ÂÁÏ ‡Â·Ó· ˙ÂÈÂÓ‰
ÍÎ .101‰ÂÈÏÚ‰ ÏÚ ˙ÂÈÏ‡Â„È·È„È‡‰ ˙ÂÈÂÎÊ‰ Ï˘ Ô„È ,˙ÂÈˆÂ·È˜‰ ˙ÂÈÂÎÊ‰ ÔÈ·Ï
,˙Â„‚‡˙‰ ˘ÙÂÁ ,1958 ˙˜ÂÁ· ˘¯ÂÙÓ· ˙ÂÈÂÓ ÔÈ‡˘ Ì‚‰ ,˙ÂÈ˙˜ÂÁ ˙ÂÈÂÎÊÎ Â¯ÎÂ‰

99M. Troper “Judicial Review and International Law” 4 San Diego Int’l L. J. (2003) 39,
.50y53

100ÈÂÈÚ "˙Ù¯ˆ· ÌÈ˜ÂÁ Ï˘ ˙ÂÈ˙˜ÂÁ ÏÚ ˙¯Â˜È·" ÔÈÈÏ˜ '˜ Â‡¯ ˙È˙˜ÂÁ‰ ‰ˆÚÂÓ‰ ˙ËÏÁ‰Ï
˙Ù¯ˆ· ÌÈ˜ÂÁ Ï˘ Ì˙ÂÈ˜ÂÁ ÏÚ ˙ÈËÂÙÈ˘ ˙¯Â˜È·" ÔÈÈÏ˜ '˜ ;715 ,711 (·"Ï˘˙) · ËÙ˘Ó

.60 (Â"Ï˘˙) ‰ ËÙ˘Ó ÈÂÈÚ "˙Â˘„Á ˙ÂÈÂÁ˙Ù˙‰ Z
101:˙Ù¯ˆ ˙˜ÂÁÏ ‡Â·Ó‰ ÏÚ Ú„ÈÓ‰ Â‡¯

.[http://www.hrcr.org/national/c_f/france.html] (last visited on 7.1.07)
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˜ÂÒÈÚ‰ ˘ÙÂÁ ,‰ÚÂ˙‰ ˘ÙÂÁ ,ÔÂÙˆÓ‰ ˘ÙÂÁ ,102ÍÂÈÁÏ ˙ÂÎÊ‰ ,˙ÂÈË¯ÙÏ ˙ÂÎÊ‰
.103 (Due Process) Ô‚Â‰ ÍÈÏ‰Ï ˙ÂÎÊ‰Â

˘ÙÂÁ ˙Ó‚Â„ Z ‰˜ÈÒÙ· Â¯ÎÂ‰˘ ˙ÂÈ˙˜ÂÁ‰ ˙ÂÈÂÎÊ‰ ÔÓ ˜ÏÁ ,˙È˘ÈÏ˘
˙˜ÂÁ Ï˘ ‡Â·Ó· ‡Ï Û‡Â Á¯Ê‡‰Â Ì„‡‰ ˙ÂÈÂÎÊ ˙¯‰ˆ‰· Â¯ÎÊÂ‡ ‡Ï Z ˙Â„‚‡˙‰‰
ÌÈ¯ÎÂÓ‰ ÌÈÈÒÈÒ·‰ ˙ÂÂ¯˜Ú‰" Ï˘ ‰È¯Ë˜Â„‰ ÁÂÎÓ ÂˆÓÂ‡ ÂÏ‡ ˙ÂÈÂÎÊ .1946
‰ÂÂÈÎÂ ,1946 ˙˜ÂÁÏ ‡Â·Ó· ‰¯ÎÊÂ‡ ÂÊ ‰È¯Ë˜Â„ ."‰˜ÈÏ·ÂÙ¯‰ È˜ÂÁ È„È ÏÚ
,˙È˘ÈÏ˘‰ ‰˜ÈÏ·ÂÙ¯‰ Ï˘ ‰ÙÂ˜˙‰ ÍÏ‰Ó· ÂÏ·˜˙˘ ÌÈÈ„ÂÒÈ ÌÈ˜ÂÁ ¯ÙÒÓÏ
ÌÈ„Â‚È‡‰ ˜ÂÁ ,(1884) ÌÈÈÚÂˆ˜Ó‰ ÌÈ„Â‚È‡‰ ˜ÂÁ ,(1881) ˙ÂÂ˙ÈÚ‰ ˜ÂÁ :ÔÂ‚Î
‡ˆÂÈ ÍÎÂ .104 (1905) ‰È„Ó‰ ÔÓ ˙„‰ ˙„¯Ù‰ ˜ÂÁÂ (1901) ˙Â„‚‡˙‰‰ ˘ÙÂÁÂ
‰ˆÚÂÓ‰˘ ,Ì„‡‰ ˙ÂÈÂÎÊ ˙¯‰ˆ‰· Â‡ 1946 ˙˜ÂÁÏ ‡Â·Ó· Â¯ÎÊÂ‡ ‡Ï˘ ˙ÂÈÂÎÊ˘
˙ÂÚˆÓ‡· ˙‡ÊÂ 1958 ˙˜ÂÁ· Â¯ÎÂ‰ ,˙ÂÓÈÂÒÓ ˙Â·ÈÒ· Ô‰· ¯ÈÎ‰Ï ÔÂÎÏ ‰˙‡¯
‰¯ÎÊÂ‡˘ ÈÙÎ ,(È˙Ù¯ˆ‰ ˜˜ÂÁÓ‰ È„È ÏÚ Â¯ÎÂ‰˘) "ÌÈÈÒÈÒ· ˙ÂÂ¯˜Ú" ˙È¯Ë˜Â„
˙˜ÂÁÏ ‡Â·ÓÏ „·ÚÈ„· Ô˙È Â·˘ ,ÔÈÈÚÓ È˘¯Ù Ë˜‡ ÍÎ· ˘È .1946 ˙˜ÂÁÏ ‡Â·Ó·
‰˜È˜ÁÏ ·ÈÈÁÓ „ÓÚÓ ÂÁÂÎÓ Ô˙È Û‡ ‡Ï‡ „·Ï· ÂÊ ‡ÏÂ ,·ÈÈÁÓ ÈËÙ˘Ó „ÓÚÓ 1946

."‰˜ÈÏ·ÂÙ¯· ÌÈÈÒÈÒ· ˙ÂÂ¯˜Ú" ˙ÈÁ·· ‡È‰˘ ‰ÏÈ‚¯
:105ÌÈ˜ÏÁ ‰˘ÂÏ˘ ÏÏÂÎ ‡Â·Ó‰ .Â„Â‰· ‰˜ÂÁÏ ‡Â·Ó· ‰ÈÂˆÓ ˙ÈÈÚÓ ‰Ó‚Â„
‰ÙÈÒ‡‰ ˙ÂÚˆÓ‡· ‰˜ÂÁ ÔÂÈÎ ÏÚ ‰¯È‰ˆÓ Â„Â‰ ˙ÈÈÒÂÏÎÂ‡ Â·˘ È˙¯‰ˆ‰ ˜ÏÁ
‰˜ÈÏ·ÂÙ¯Î Â„Â‰ „ÂÒÈÈ ÏÚ ‰ËÈÏÁÓ Â„Â‰ ˙ÈÈÒÂÏÎÂ‡ Â·˘ ÈÂ¯˜Ú ˜ÏÁ ;˙ÂÎÓ‰
˙·ÈÈÁ˙Ó Â„Â‰ ˙ÈÈÒÂÏÎÂ‡ Â·˘ ·ÈÈÁÓ ˜ÏÁ ;˙ÈÏ‡ÈˆÂÒÂ ˙ÈÂÏÈÁ ,˙ÈÂ·È¯ ,˙ÈË¯˜ÂÓ„
.106‰ÂÂÁ‡ ÌÂ„È˜Â ÔÂÈÂÂ˘ ,˙Â¯ÈÁ ,˜„ˆ Z ÏÚ-˙ÂÈÏÎ˙ Ú·¯‡ ‰ÈÁ¯Ê‡ ÏÎÏ ˜ÈÚ‰Ï
‰˜ÂÁ‰ ˙·‰Ï Á˙ÙÓ‰" ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰ ÈÎ Ú·˜ Â„Â‰· ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È·
‰È˙Â‡¯Â‰ Ï˘ ˙Â˘¯Ù· ÈÊÎ¯Ó „È˜Ù˙ ÏÚ·Â ‰˜ÂÁ· È‡ÓˆÚ ˜ÏÁ ,"‰È„ÒÈÈÓ ˙ÂÂÎÂ
Ú·˜ ,˙‡Ê ÌÚ .‡Â·Ó·˘ ÌÈÏ‡„È‡‰ ÁÂ¯· ˘¯Ù˙‰Ï ÌÈÎÈ¯ˆ ÂÏÏ‰ .‰˜È˜Á È¯·„Â
ÏÈË‰Ï Â‡ ,˙ÂÙÒÂ ˙ÂÈÂÎÓÒ ‰Ï˘ÓÓÏ ˜ÈÚ‰Ï ÂÓˆÚ˘ÎÏ ÏÂÎÈ ÂÈ‡ ‡Â·Ó‰ ÈÎ Ì‚

.107‰˜ÂÁ· ˘¯ÂÙÓ· ˙ÂÈÂÓ‰ ÂÏ‡ ÏÚ ˙ÂÙÒÂ ˙ÂÏ·‚Ó
˙Â˘¯Ù· ÔÂÈÏÚ „È˜Ù˙ ‰˜ÂÁÏ ‡Â·ÓÏ Â„Â‰· ËÙ˘Ó‰ È˙· Â˜ÈÚ‰ ÌÈ˘‰ ÍÏ‰Ó·
‡Â‰ ‰˜ÂÁÏ ‡Â·Ó‰ ÂÊ ‰˘È‚ ÈÙÏ .‰È„Ó‰ Ï˘ ‰ÂÈ·ˆ ·ÂˆÈÚ·Â ˙È˙˜È˜ÁÂ ˙È˙˜ÂÁ
‰˜ÂÁÏ ‡Â·ÓÏ „‚ÂÓ‰ ÈÏ‰Ó Ë˜‡ Â‡ ˜ÂÁ ÔÎÏÂ ‰˜ÂÁ‰ Ï˘ ¯˙ÂÈ· ÈÒÈÒ·‰ ‰·Ó‰

102.246y245 ,239y238 ,226y221 ,215y213 (·"Ò˘˙) ÍÂÈÁÏ ˙ÂÎÊ‰ ÔÈ·¯ 'È Â‡¯ ‰Ê ÔÈÈÚÏ
103.Troper, supra note 99 ;101 ‰¯Ú‰ ÏÈÚÏ
104.715 'Ú· ,100 ‰¯Ú‰ ÏÈÚÏ ,"˙Ù¯ˆ· ÌÈ˜ÂÁ Ï˘ ˙ÂÈ˙˜ÂÁ ÏÚ ˙¯Â˜È·" ,ÔÈÈÏ˜
105.Lahoti, supra note 10 :‰·Á¯‰· Â‡¯ Â„Â‰ ˙˜ÂÁÏ ‡Â·ÓÏ
106ÌÈÏÈÓ‰ ÂÏ ÂÙÒÂ‰Â 1977-· Ô˜Â˙ ‡Â‰ .1949 ¯·ÂË˜Â‡· 17-· ıÓÂ‡ ‰˜ÂÁÏ È¯Â˜Ó‰ ‡Â·Ó‰

(Integrity) ¯˘ÂÈ ‰ÏÈÓ‰ Â· ‰ÙÒÂ‰ ÔÎ .Â„Â‰ Ï˘ ‰ÂÈ·ˆÏ ¯Â‡È˙Î "˙ÈÏ‡ÈˆÂÒ"Â "˙ÈÂÏÈÁ"
.ibid, at pp. 18y21 .˙‚Â‰Â ˙„ÁÂ‡Ó ‰ÓÂ‡Ï ‰ÙÈ‡˘‰ ¯Â‡È˙Ï

107Kesavanada Baharati v. State of Kerala (1973) 4 :Ì‚ Â‡¯Â .ibid, at pp. 63y77, 63y78
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ÏÚ ÔÚ˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰ ˙È· .108 ÏË·Î Ê¯ÎÂÓ ˙ÂÈ‰Ï ÏÂÏÚÂ ˙ÈËÂÙÈ˘ ˙¯Â˜È·Ï ÛÂÙÎ
Â„Â‰ ˙ÈÈÒÂÏÎÂ‡Ó ˙Â¯È˘È ÔÁÂÎ ˙Â·‡Â˘ ˙ÂÈ˙˜ÂÁ‰ ˙ÂÈÂÎÓÒ‰ ÏÎ ÈÎ ÂÚ·˜· ‡Â·Ó‰
¯ÈÎ‰ ,110˙ÈÏ‡ÈˆÂÒ ‰˜ÈÏ·ÂÙ¯Î Â„Â‰ Ï˘ ‰˙ÂÚÓ˘ÓÏ ÔÎÂ˙ ˜ˆÈ ‡Â‰ ;109 ÔÂ·È¯‰ Z
;111‡Â·Ó· ¯ÂÓ‡Î ˜„ˆÂ ÔÂÈÂÂ˘ ˙‚˘‰ Ì˘Ï ˙ÂÈË¯Ù ˙ÂÈ˘Ú˙ Ï˘ ‰Ó‡Ï‰ ˙Â¯˘Ù‡·
.112‰˜ÂÁÏ ‡Â·Ó‰ ÏÚ ÍÓ˙Ò‰· ÈÏÎÏÎ ˜„ˆÂ È˙¯·Á ˜„ˆÏ ˙È˙˜ÂÁ ˙ÂÎÊ ˜ÈÚ‰Â
ÌÂÒ¯ÎÏ ,‰È˘ÚÓ· Â‡ ‰È˙Â¯‰ˆ‰· ,˙Â¯ÈÁ·· ˙ÏÚÂÙ‰ ˙È˙„ ‰‚ÏÙÓ ÈÎ Ì‚ Ú·˜
˙È˙Ï˘ÓÓ ˙ÂÏÈÚÙ ÏÎ .‰˜ÂÁÏ ‡Â·Ó‰ ˙Â‡¯Â‰ ˙‡ ‰¯ÙÓ ,Â„Â‰ Ï˘ ‰˙ÂÈÂÏÈÁ

.113ÏÒÙÈ‰Ï ‰ÏÂÏÚ ÔÎÏÂ ‰˜ÂÁÏ ‡Â·ÓÏ ˙„‚ÂÓ ,˙ÂÈ˙„ ‰È˙Â¯ËÓ˘
‰‡¯Â‰ ÂÈ‡ ‰˜ÂÁÏ ‡Â·Ó‰ ‰ÈÙÏ˘ ‰Ú„ ‰Ú·Â‰ ‰˜ÈÒÙ· ,‡Â·Ó‰ ÔÂ˜È˙Ï ¯˘‡·
‰Ú„ ;‰˜ÂÁ‰ ˙Â‡¯Â‰ ˙‡ ÌÈ˜˙Ó˘ Ì˘Î Â˜˙Ï Ô˙È ‡Ï ÔÎÏÂ ,‰ÏÈ‚¯ ˙È˙˜ÂÁ
ÌÂ„È˜Â ÔÂÈÂÂ˘ ,˙Â¯ÈÁ ,˜„ˆ ÁÈË·Ó‰ Z ‡Â·Ó· ·ÈÈÁÓ‰ ˜ÏÁ‰ ÈÎ ‰Ò¯‚ ˙ÙÒÂ
.114 ‰˜ÂÁ‰ ÔÂ˜È˙ È„È ÏÚ ‡Ï Ì‚ ,¯Ù‰Ï ÔÈ‡˘ ÈÁˆ "ÈÚ·Ë ËÙ˘Ó" ‡Â‰ Z ‰ÂÂÁ‡
‰˜ÂÁ‰ Ï˘ ÈÒÈÒ·‰ ‰·Ó‰ ˙‡ ¯ÙÓ ÂÈ‡ ‰Ê ÔÂ˜È˙˘ È‡˙· ˜¯ ‰˜ÂÁ‰ ˙‡ Ô˜˙Ï Ô˙È

.‡Â·Ó· ¯˜ÈÚ· ÈÂˆÓ ‰ÊÂ Z

Ï‡¯˘È ˙È„Ó· ‰˜ÂÁÏ ‡Â·Ó‰ .‰

ÌÈÂÈ„‰ .115 Ï‡¯˘ÈÏ ‰˜ÂÁ ÔÂÈÎ-È‡Ï ÌÈÈ¯ÂËÒÈ‰‰ ÌÈÓÚË‰ ÏÚ ·˙Î ˙Â·¯
‰˙ÂˆÈÁ ˙„ÈÓÏ ¯˘‡· ‰ÓÎÒ‰· ÂÓÈÈ˙Ò‰ ‡Ï 117˙ÒÎ·Â 116‰Ï˘ÓÓ· ÌÈÎ˘ÂÓÓ‰

108.S.R. Bommai v. Union of India (1994) 3 S.C.C 1 :Ì‚ Â‡¯Â .ibid, at pp. 54y55
109.Union of India v. Madan Gopal (1954) S.C.R 541
110.Samatha v. State of A.P. (1997) 8 S.C.C. 191; Lahoti, supra note 10, at p. 80y86
111.Akadasi Padhan v. State of Orissa (1963) supp (2) S.C.R 691
112Valasamma Paul v. State of Rajasthan (1997) 6 S.C.C 241; Muir Mills. Co. Ltd. v. Suti

Mills Mazdoor Union (1955) 1 S.C.R 991; Murlidhar Dayandeo Kesekar v. Vishwanath
.Pandu Barde (1995) Supp (2) S.C.C 549

113.Lahoti, supra note 10, at pp. 55y56
114Â·˘ Z ‰˜ÂÁÏ 368 ÛÈÚÒ È„È ÏÚ ‰˘Ú ‰˜ÂÁÏ ‡Â·Ó‰ ÔÂ˜È˙ Ì‡ ‰Ï‡˘‰ ‰Â„ ‰˜ÈÒÙ·

.‰˜ÂÁ‰ ÔÂ˜È˙Ï ‰ÓÂ„· ‰˜ÂÁÏ ‡Â·Ó‰ ˙‡ Ô˜˙Ï Ô˙È ÈÎ Ú·˜ .‰˜ÂÁ‰ ÔÂ˜È˙Ï ÍÈÏ‰‰ Ú·˜
.Lahoti, supra note 10, at pp. 18y21, 43y46, 49 :Â‡¯

115(Â"Î˘˙ ,˙ÈÚÈ·¯ ‰¯Â„‰Ó) Ï˘ÓÓ·Â ‰˜È˜Á· ˙ÒÎ‰ È·È˙ ‰¯ÂÓ :ÌÈ¯Á·‰ ˙È· ÔÂ„Èˆ '‡
.361

116;(2.2.1949 ,Ë"˘˙ Ë·˘· '‚) "¯·ÚÓ ˙˜ÂÁ" :‡˘Â‰ ,˙ÈÓÊ‰ ‰Ï˘ÓÓ‰ Ï˘ Ë"˘/‡Ó ‰·È˘È
(13.12.1949 ,È"˘˙ ÂÏÒÎ '·Î) "‰È„ÓÏ ‰˜ÂÁ „Â·ÈÚ" :‡˘Â‰ ,‰Ï˘ÓÓ‰ Ï˘ È"˘/ÊË ‰·È˘È

.(‰È„ÓÏ ‰˜ÂÁ „Â·ÈÚ :ÔÏ‰Ï)
117˙Â¯·ÂÁ ˘ÓÁ· ÂÓÒ¯ÂÙ ÂÂ„˘ ‰˜ÂÁ‰ ˙ÂÚˆ‰Â ËÙ˘ÓÂ ˜ÂÁ ‰˜ÂÁ ˙„ÚÂ ,˙ÒÎ‰ ÈÂÈ„

˙¯·ÂÁ ;‰„ÚÂÂ‰ ˙Â·È˘È· ÈÏÏÎ‰ ÔÂÈ„‰ :'‡ ˙¯·ÂÁ :È˙Ï˘ÓÓ‰ ÒÈÙ„Ó‰ ˙‡ˆÂ‰· ˙ÂÓÎÒÓ
˙Â˘¯‰ :'‚ ˙¯·ÂÁ ;Ô‰Î ÒÁÙ ‰„Â‰È ˙‡Ó ¯·Ò‰ È¯·„Â ‰‡ˆ¯‰ :Ï‡¯˘ÈÏ ‰˜ÂÁ :'·
:'‰ ˙¯·ÂÁ ;ÌÈÓÂÎÈÒÂ ÌÈÂÈ„ :˙Úˆ·Ó‰ ˙Â˘¯‰ :'„ ˙¯·ÂÁ ;ÌÈÓÂÎÈÒÂ ÌÈÂÈ„ :˙˜˜ÂÁÓ‰

.‰˜ÂÁ‰ ˙„ÚÂ Ï˘ ÈÚ„Ó‰ ıÚÂÈ‰ ,‰ËÈÂ ¯˘‡ ˙‡Ó ˙Â‡ˆ¯‰Â ÌÈ¯ÈÎÊ˙ :‰È„Ó‰ ÔÂ‚¯‡
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˙˜ÂÁ ÔÂÈÚ¯ „‚ ·Â¯ ˘·‚˙‰ ˙ÒÎ· .ÈÂ‡¯‰ ‰ÎÂ˙Ï ¯˘‡· ,¯ÚˆÓÏ ,Â‡ ‰˜ÂÁ‰ Ï˘
Â˘‚ÂÈ˘ „ÂÒÈ-È˜ÂÁ Z ÌÈ·Ï˘· ‰˜ÂÁ ÔÂÎÏ ˙ÒÎ‰ ‰ÙÈ„Ú‰ ˙‡Ê ÛÏÁ .118„ÂÒÈ
ÌÈÓÚË‰ „Á‡ .119 È¯¯‰ ¯‰ÊÈ Î"Á Ï˘ ‰¯˘Ù‰ ˙Úˆ‰· ¯ÂÓ‡Î ,ÌÈ˜¯Ù-ÌÈ˜¯Ù ˙ÒÎÏ
‡Â·Ó‰ ‡Â‰ ‰˜ÂÁ‰ ˙ÈÈ‚ÂÒ ÏÚ ‰ÓÎÒ‰‰ ¯„ÚÈ‰Ï È¯Â·Èˆ‰ ÁÈ˘· ˙ÂÁÙ ÌÈÚÂ„È‰
ÈÎ ‰ÏÚÓ ˙ÒÎ‰ Ï˘Â ‰Ï˘ÓÓ‰ Ï˘ ,‰˜ÂÁ‰ ˙„ÚÂ Ï˘ ÌÈÏÂ˜ÂËÂ¯Ù· ÔÂÈÚ .‰˜ÂÁÏ
ÔÂÈÎ-È‡Ï ÌÈÈÊÎ¯Ó‰ ÌÈ‡˘Â‰ ÔÓ „Á‡ ‰È‰ Z Â„ÓÚÓÂ ÂÎÂ˙ Z ‰˜ÂÁÏ ‡Â·Ó‰
Â‚Èˆ‰· ,1950 ¯‡Â¯·Ù· .‰˜ÂÁ‰ ˙Ï‡˘· ˙˜ÂÏÁÓ· ÌÈÈÂ˘‰ ÌÈ‡˘Â‰ „Á‡Â ‰˜ÂÁ
ÔÈÈˆ ,‰˜ÂÁ‰ ‡˘Â· ËÙ˘ÓÂ ˜ÂÁ ,‰˜ÂÁ ˙„ÚÂ Ï˘ ÌÎÒÓ‰ Á"Â„‰ ˙Â˜ÒÓ ˙‡ ˙ÒÎ·
ÌÈÈ„ÂÒÈ‰ ÌÈÈ˘˜‰ „Á‡ ‡Â‰ ‡Â·Ó‰ ÈÎ Z Ò˜Ï‡Ù¯-¯È ÌÂÁ Î"Á Z ‰„ÚÂÂ‰ ¯"ÂÈ
ÈÂÒÂ˜ ‰ÂÈ Î"Á .Ï‡¯˘ÈÏ ‰˜ÂÁ ‡‰˙ ˙‡ ˜ÙÒ ÂÈÏÚ ‰ÓÎÒ‰ ‡ÏÏ ÈÎÂ 120‰˜ÂÁ ˙¯ÈˆÈ·

:ÈÎ ÔÈÈˆ (È"‡ÙÓ)

Z ¯ÓÂÏÎ ,‰˜ÂÁ‰ Ï˘ ‡Â·ÓÏ ÒÁÈ· ÁÂÎÈÂ‰ ÛÈ¯Á‰ ‰˜ÂÁ‰ ÏÚ ‰Ê ÔÂÈ„·"
ÌÈÈ˙¯·Á‰ ,ÌÈÈ¯ÒÂÓ‰ ˙Â„ÂÒÈ‰ ˙‡ ÁÒÏ ÍÈ¯ˆ˘ ‰ÎÂ˙· ˜ÏÁ Â˙Â‡ È·‚Ï
Í¯Âˆ‰ ˙‡ ÌÈ‡Â¯‰ ÌÈ˘‡ ÂÎÂ˙· ˘ÈÂ .‰È„Ó‰ ˙˜ÂÁ Ï˘ ÌÈÈÏ‡ÈˆÂÒ‰Â
˙È·‰ ?˙‡Ê ‰˘Ú „ˆÈÎ :‡È‰ ‰Ï‡˘‰ [...]‰Ï˘ ‡Â·Ó· ¯˜ÈÚ· ‰˜ÂÁ‰ Ï˘
‡Ï‡ ,˙ÈÂÏÈÁ ‰È„Ó Â‡ ˙È˙„ ‰È„Ó ˙ÈÁ·Ó ˜¯ ‡Ï ‰Ê‰ ¯·„· ˜ÏÂÁÓ
‡Â·Ó‰ ÁÂÒÈ· ÏÈÁ˙ Ì‡Â ,·Î¯ÂÓÂ Í·ÂÒÓ ÔÈÈÚ‰ [...]˙Â¯Á‡ ˙Â·¯ ˙ÂÈÁ·Ó
‰È· ˙‡ ÌÈÏ˘ ,‡Â·Ó‰ ÁÂÒÈ· ÁÈÏˆ Ì‡ [...]ÌÈ˘‰ ÏÚ ÌÈ˘ ¯·„‰ Í¯‡È

.121 "‰˜ÂÁ‰ Ï˘

ÌˆÚ ÏÚ ËÈÏÁ‰Ï ÌÈˆÂ¯ ÔÈ‡ ÂÏÏ‚·" ¯˘‡ ,˙ÒÎ· ‰ÂÎ˘ ÈÙÎ ,"ÔÎÂÒÓ‰ ‡Â·Ó‰"
.Ï‡¯˘ÈÏ ‰˜ÂÁ ÏÚ ÔÂÈ„‰ „˜ÂÓ· È˙ÂÚÓ˘Ó ÈËÈÏÂÙ ÏÂ˘ÎÓ ‰È‰ ,122 "‰˜ÂÁ ˙Ï·˜
ÂÚÈˆ‰˘ ÂÈ‰ ÍÎÈÙÏ .123 Ô‰Ï˘ ‰È‚ÂÏÂ‡„È‡Ï ÂÎÂ˙ ˙‡ ÌÈ‡˙‰Ï Âˆ¯ ˙ÂÂ˘ ˙ÂÚÈÒ
ÍÈÏ‰˙‰ ÛÂÒÏ ‡Â·Ó‰ ÁÂÒÈ ˙‡ ¯È‡˘‰Ï ,ÔÈÙÂÏÁÏ ,Â‡ ‡Â·Ó ‡ÏÏ ‰˜ÂÁ ÔÂÎÏ
ÌÈ˘‰ ÍÏ‰Ó· ÂÚˆÂ‰ ¯˘‡ Ï‡¯˘ÈÏ ‰˜ÂÁ ˙ÂÚˆ‰ ÈÎ ‡ÂÙ‡ ÚÈ˙ÙÓ ‰Ê ÔÈ‡ .È˙˜ÂÁ‰

.124‰˜ÂÁÏ ‡Â·Ó ˙Úˆ‰ Ô˜ÏÁ· ÂÏÏÎ ‡Ï

118.(Î"„ :ÔÏ‰Ï) 1722y1711 (È"˘˙) Î"„
119‰˜ÂÁ‰ .‰È„ÓÏ ‰˜ÂÁ ˙Úˆ‰ ÔÈÎ‰Ï ËÙ˘ÓÂ ˜ÂÁ ,‰˜ÂÁ ˙„ÚÂ ÏÚ ‰ÏÈËÓ ‰Â˘‡¯‰ ˙ÒÎ‰"

ÌÈ˜¯Ù‰ .ÂÓˆÚ ÈÙ· È„ÂÒÈ-˜ÂÁ ‰ÂÂ‰È Ì‰Ó „Á‡ ÏÎ˘ ÔÙÂ‡· ÌÈ˜¯Ù-ÌÈ˜¯Ù ‰ÈÂ· ‰È‰˙
˙˜ÂÁÏ Â„‚‡˙È „ÁÈ ÌÈ˜¯Ù‰ ÏÎÂ ,‰˙„Â·Ú ˙‡ ÌÈÈÒ˙ ‰„ÚÂÂ‰˘ ‰„ÈÓ· ,˙ÒÎ‰ ÈÙ· Â‡·ÂÈ

.1743 (È"˘˙) 5 Î"„ Â‡¯ ."‰È„Ó‰
120.18 'Ú· ,118 ‰¯Ú‰ ÏÈÚÏ ,˙ÒÎ‰ È¯·„
121.784 'Ú· ,Ì˘
122.802 'Ú· ,Ì˘
123,804 ,802 ,801 ,784 ,731 ,728 ,726 ,10 'Ú· ,Ì˘ Â‡¯ ‰˜ÂÁÏ ‡Â·Ó‰ ÔÈÈÚ· ÔÂÈ„‰ ÏÚ

.1263 ,1262
124„ÂÒÈ‰-È˜ÂÁ" ¯Â„· '‡ ;257y207 (Â"˘˙) ˜·‡Ó Ï˘ Â¯ÂÙÈÒ :Ï‡¯˘ÈÏ ‰˜ÂÁ ¯ÂÎ· '‚ Â‡¯

Ô‰Î '‰ 'Á ÔÎÂ 48y15 (Ò"˘˙) ‰ Ï˘ÓÓÂ ËÙ˘Ó "Ï‡¯˘È ˙˜ÂÁÏ ‰Úˆ‰ Z ‰˜ÂÁÏ ÒÈÒ·Î
‰˜ÂÁ‰ ˙ÂÚˆ‰ ,„‚Ó .56y49 (Ò"˘˙) ‰ Ï˘ÓÓÂ ËÙ˘Ó "Ï‡¯˘ÈÏ ‰˜ÂÁ ˙Úˆ‰Ï ˙Â¯Ú‰"
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„‚¯Â‡ ·‡ÈÏÂ ÔÈÈË˘È·Â¯ ÔÂÓ‡

,ÏÏÎ „ÂÒÈ‰-˜ÂÁ .Ô˜Â˙Ó‰ ˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁ ˙‡ ˙ÒÎ‰ ‰ÂÎ 1994-·
ÈÎ¯Ú ÈÎ ,‰Â˘‡¯Ï ,ÂÊÈ¯Î‰˘ ˙ÂÚÓ˘Ó-˙Â·¯Â ˙Â·Â˘Á ˙Â‡˜ÒÙ È˙˘ ,¯˙È‰ ÔÈ·
˙‡ „·ÎÏ ˘È ÈÎÂ ˙ÈË¯˜ÂÓ„Â ˙È„Â‰È ‰È„Ó ‰˙ÂÈ‰ Ì‰ Ï‡¯˘È ˙È„Ó Ï˘ ÒÈÒ·‰
˙Â‡˜ÒÙ .˙Â‡ÓˆÚ‰ ˙Ê¯Î‰·˘ ˙ÂÂ¯˜Ú‰ ÁÂ¯· Ï‡¯˘È· Ì„‡‰ Ï˘ „ÂÒÈ‰ ˙ÂÈÂÎÊ
'‡1-Â 1 ÌÈÙÈÚÒ ÌÈÚ·Â˜ ÍÎÂ .Â˙Â¯ÈÁÂ Ì„‡‰ „Â·Î :„ÂÒÈ-˜ÂÁ· Ì‚ Â‚ÂÚ ÂÏ‡

:125 ˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁÏÂ Â˙Â¯ÈÁÂ Ì„‡‰ „Â·Î :„ÂÒÈ-˜ÂÁÏ

.1,Ì„‡‰ Í¯Ú· ‰¯Î‰‰ ÏÚ ˙Â˙˙˘ÂÓ Ï‡¯˘È· Ì„‡‰ Ï˘ „ÂÒÈ‰ ˙ÂÈÂÎÊ"
‰Ê¯Î‰·˘ ˙ÂÂ¯˜Ú‰ ÁÂ¯· Â„·ÂÎÈ Ô‰Â ,ÔÈ¯ÂÁ Ô· Â˙ÂÈ‰·Â ÂÈÈÁ ˙˘Â„˜·

."Ï‡¯˘È ˙È„Ó ˙Ó˜‰ ÏÚ
.‡1Ô‚ÚÏ È„Î ,Â˙Â¯ÈÁÂ Ì„‡‰ „Â·Î ÏÚ Ô‚‰Ï Â˙¯ËÓ ,‰Ê „ÂÒÈ-˜ÂÁ"

."˙ÈË¯˜ÂÓ„Â ˙È„Â‰È ‰È„ÓÎ Ï‡¯˘È ˙È„Ó Ï˘ ‰ÈÎ¯Ú ˙‡ „ÂÒÈ-˜ÂÁ·

"„ÂÒÈ ˙ÂÂ¯˜Ú" ˙¯˙ÂÎ‰ ˙‡ ‡˘ÂÂ ,1994 ˙˘· „ÂÒÈ‰-È˜ÂÁÏ ÒÎÂ‰˘ ‰Ê ÔÂ˜È˙
ÌÓ‡ .‰˜ÂÁÏ ‡Â·ÓÓ ˙Â˘¯„‰ ˙ÂÈ˙Â‰Ó‰ ˙Â˘È¯„‰ ˙È·¯Ó ˙‡ Ì‡Â˙ ,"‰¯ËÓ"Â
˙¯˙ÂÎ‰ ˙‡ ‡˘ÂÂ ‰˜ÂÁ‰ Ï˘ ÁÈ˙Ù· Ì˜ÂÓÓ‰ ÈÏÓ¯ÂÙ ‡Â·Ó· ¯·Â„Ó ÔÈ‡
,˙È˘‡¯ .‰˜ÂÁÏ ‡Â·Ó ÔÈÚÓ ˜ÙÒ ‡ÏÏ Â‰Ê ˙È˙Â‰Ó Í‡ ,(Preamble) "‡Â·Ó"
.‰ÂÂ˘Ó‰ ËÙ˘Ó· ‰˜ÂÁÏ ˙Â‡Â·Ó Ï˘ ÌÈÁÂÒÈÏ ‰‡ÈÎ È˙¯‰ˆ‰Â È‚È‚Á ÂÁÂÒÈ
,˙È˘ÈÏ˘ .Ì„‡‰ ˙ÂÈÂÎÊ· ÌÈ˜ÒÂÚ‰ „ÂÒÈ‰-È˜ÂÁ Ï˘ ÁÈ˙Ù· ˙Ó˜ÂÓÓ ‰˜ÒÙ‰ ,˙È˘
„ÂÒÈ‰-È˜ÂÁ ÈÎ ‰· Ú·˜ Z Ï‡¯˘È· ‰˜ÂÁ‰ Ï˘ ÏÚ‰-˙Â¯ËÓ ˙‡ ˙Ú·Â˜ ‰˜ÒÙ‰
,˙ÈÚÈ·¯ ."ÔÈ¯ÂÁ Ô· Â˙ÂÈ‰·Â ÂÈÈÁ ˙˘Â„˜· ,Ì„‡‰ Í¯Ú· ‰¯Î‰" ÏÚ ÌÈ˙˙˘ÂÓ
È‰ÂÊ .˙ÈË¯˜ÂÓ„Â ˙È„Â‰È ‰È„Ó ‰˙ÂÈ‰ Z Ï‡¯˘È ˙È„Ó Ï˘ ÏÚ‰-ÈÎ¯Ú ÂÚ·˜
˙˙˙˘ÂÓÂ ‰Ó˜Â‰ Ì‰ÈÏÚ˘ ÒÈÒ·‰ ÈÎ¯Ú Ï˘ È˙˜ÂÁ ÔÂ‚ÈÚÂ ˙ÈÎ¯Ú ˙ÂÂÂÎ ˙¯‰ˆ‰
Z Ï‡¯˘È ˙È„Ó Ï˘ ÔÂÎÓ‰ ÍÓÒÓ‰ ˙‡ ‰˜ÂÁ· ˙‚ÚÓ ‰˜ÒÙ‰ ,˙È˘ÈÓÁ .‰È„Ó‰
˙ÂÂ¯˜Ú‰ ÁÂ¯·" Ï‡¯˘È· Ì„‡‰ ˙ÂÈÂÎÊ ˙‡ „·ÎÏ ˘È ÈÎ Ú·˜ .˙Â‡ÓˆÚ‰ ˙Ê¯Î‰
ÏÚ ‰Ê¯Î‰· ÂÚ·˜˘ „ÂÒÈ‰ ˙ÂÈÂÎÊ ˙‡ ÈÏ‡¯˘È‰ ˜˜ÂÁÓ‰ ıÓ‡Ó ÍÎ· ."‰Ê¯Î‰·˘
ÍÂÈÁ ,ÔÂ˘Ï ,ÔÂÙˆÓ ,˙„ ˘ÙÂÁ ,ÔÂÈÂÂ˘ ,ÌÂÏ˘ ,˜„ˆ ,˙Â¯ÈÁ ÔÂ‚Î) ‰È„Ó‰ ˙Ó˜‰
‰¯„‚‰Ï ‰˙ÂÎÊ ,(˙ÂÈÂÏ‚ ıÂ·È˜Â ‰ÈÈÏÚ ÔÂ‚Î) ‰È„Ó‰ Ï˘ „ÂÒÈ‰ ÈÎ¯Ú ,(˙Â·¯˙Â
È¯ÂËÒÈ‰‰ ¯˘˜‰) È„Â‰È‰ ÌÚ‰ Ï˘ ÌÈÈ¯ÂËÒÈ‰ ÌÈ·ÈË¯ ,˙È„Â‰È ‰È„ÓÎ ˙ÈÓˆÚ
‰È„Ó‰ ˙Ó˜‰Ï ÂÚÈÈÒ˘ ÌÈÈÓÂ‡ÏÈ·‰ ÌÈÎÓÒÓ‰ ¯ÂÎÊ‡ ,(‰‡Â˘‰ ,Ï‡¯˘È ı¯‡Ï
˙ÂÂ¯˜ÚÏ ˙ÂÓ‡ ,(¯·Ó·Â· Ë"Î) ÈÓÂ‡ÏÈ·‰ ¯Â˘ÈÓ· ˙Â¯‰ˆ‰Â (¯ÂÙÏ· ˙¯‰ˆ‰)
˙È˙¯ÂÒÓÂ ˙È˙„ ˙ÂÚÓ˘Ó ÈÏÚ· ÌÈÁÂÓ ¯ÂÎÊ‡ ,ÌÈÈÓÂ‡ÏÈ· ÌÈÎÓÒÓ· ÂÚ·˜˘

È¯·„Â ‰Úˆ‰ :Ï‡¯˘ÈÏ ‰˜ÂÁ Ô‰Î 'Ù 'È Â‡¯ .‰˜ÂÁÏ ‡Â·Ó ÂÏÏÎ Ô‰Î ÒÁÙ 'ÈÂ ÔÈˆ˜‡ '· Ï˘
.218y158 (Â"Î˘˙) ˙Â‡È„Ó·Â ËÙ˘Ó· ˙ÂÈ‚ÂÒ ÔÈˆ˜‡ '· ;(Ë"˘˙) ¯·Ò‰

125Â˙¯ËÓ ‰Ê „ÂÒÈ-˜ÂÁ"˘ ‰ÚÈ·˜‰ ËÚÓÏ ‰‰Ê ‡Â‰ ÁÒÂ‰ ˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁÏ 2 'Ò·
ı"‚· Â‡¯ ÈËÙ˘Ó‰ ‰„ÓÚÓ·Â „ÂÒÈ‰ ˙ÂÂ¯˜Ú ˙˜ÒÙ· ÔÂÈ„Ï ."˜ÂÒÈÚ‰ ˘ÙÂÁ ÏÚ Ô‚‰Ï

.28 ,15 (5) „"Ù ,Ï‡¯˘È ˙ÒÎ ' Ó"Ú· Ï‡¯ËÈÓ 4676/94

26



Ï‡¯˘È Ï˘ ‰¯˜Ó‰ :ÈËÙ˘Ó‰ Â„ÓÚÓÂ ‰˜ÂÁÏ ‡Â·Ó‰

˙ÂÎÓÒ‰ ¯Â˜Ó ¯ÂÎÊ‡Â (Ï‡¯˘È ¯Âˆ· ÔÂÁËÈ· ,Ï‡¯˘È È‡È· ,ÈÁˆ‰ ÌÈ¯ÙÒ‰ ¯ÙÒ)
„ÂÒÈ‰ ˙ÂÂ¯˜Ú ˙Â‡˜ÒÙ Ì‚ ,˙Â˜ÂÁÏ ‡Â·ÓÏ ‰‡ÈÎ ,˙È˘È˘ .(ÌÚ‰ ˙ˆÚÂÓ È¯·Á)
¯ÂÓ‡Î ˙ÂÂÚ Ô‰ ÍÎ· .126ÌÈ„˜˙ ¯ÒÁ ·Â¯ÏÂ ˙ÒÎ· ‰·Á¯ ‰ÓÎÒ‰Ï ÂÎÊ ‰¯ËÓ‰Â

.‰ÂÂ˘Ó‰ ËÙ˘Ó· ˙Â˜ÂÁÏ ‡Â·Ó· ÌÈÚÈÙÂÓ‰ ÌÈÈ˙Â‰Ó‰ ˙Â„ÂÒÈ‰ ÏÏÎ ÏÚ
˙˜ÂÁÏ ‡Â·Ó ÔÈÚÓÎ „ÂÒÈ‰ ˙ÂÂ¯˜Ú ˙˜ÒÙ Ï˘ ‰„Â˜Ù˙Ï ¯˘‡· ÂÊ ‰˜ÒÓ
.˜˜ÂÁÓ‰ ˙ÂÂÎ Û‡ ÂÊ ‰˙ÈÈ‰ ,ÏÏÎÎ .˙È˙ÈÏÎ˙ ˙Â˘¯Ù Ï˘ ‰‡ˆÂ˙ ˜¯ ‰È‡ Ï‡¯˘È

:¯Â„È¯Ó Ô„ Î"Á ÔÈÈˆ ˙ÒÎ· „ÂÒÈ‰-È˜ÂÁÏ ÔÂ˜È˙‰ ˙‡ Â‚Èˆ‰·

Ï‡¯˘È˘ ÈÂÈˆÂËÈËÒÂ˜‰ ÍÙ‰Ó· „Â‡Ó ·Â˘Á „Úˆ ÌÈ˘ÂÚ ÂÁ‡ ÌÂÈ‰"
˙Úˆ‰Ï 1 ÛÈÚÒ [...]˘Â„ÈÁ ˘È „Á‡ ÛÈÚÒ· [...]ÌÈÈ˙˘ ÈÙÏ ¯Â·ÚÏ ‰ÏÁ‰
Ì„‡‰ ˙ÂÈÂÎÊÏ ˙ÈÂÈˆÂËÈËÒÂ˜‰ ˙È˙˘˙‰ ˙‡ Ú·Â˜ ‡Â‰ [...]„ÂÒÈ-˜ÂÁ
,„ÂÒÈ ˙˜È˜Á· ,˙ÈÏ‡¯˘È‰ ‰˜È˜Á·˘ ‰Â˘‡¯‰ ÌÚÙ‰ ˙‡Ê [...]Ï‡¯˘È·
Ì„‡‰ Ï˘ ˙ÂÈÂÎÊ‰˘ Ô‡Î ·Â˙Î .˜ÂÁ‰ ÍÂ˙Ï ˙Â‡ÓˆÚ‰ ˙ÏÈ‚Ó ˙ÒÎ
[...]‰È„Ó‰ ˙Ó˜‰ ÏÚ ‰Ê¯Î‰·˘ ˙ÂÂ¯˜Ú‰ ÁÂ¯· ‰„·ÂÎ˙ ÔÏÂÎ Ï‡¯˘È·
,ÌÂÈ‰ ‰· ÌÈÎÈ˘ÓÓ ÂÁ‡˘ ,˙‡Ê‰ ‰ÎÙ‰Ó‰ ÏÚ Í¯·Ï ÈÂ‡¯˘ ·˘ÂÁ È‡
˙ÏÈ‚Ó ‰˘ÓÈ˘ ÌÂÈ‰ „Ú [...]ÂÈ˙Âˆ˜ È˘Ó ,˙È·‰ Ï˘ ‰·¯ ‰ÎÈÓ˙· ÌÚÙ‰
Ô„ ‡Â‰ ¯˘‡Î ËÙ˘Ó‰ ˙È·Ï ÍÈ¯„Ó ,ËÙ˘Ó‰ ˙È· ˙˜ÈÒÙ ÈÙÏ ,˙Â‡ÓˆÚ‰
ÌÂÈ‰ .˙ÒÎ‰ Ï˘ ÌÈ˜ÂÁ ÏÒÂÙ ‡Â‰ ¯˘‡Î ‡Ï Ï·‡ ,‰Ï˘ÓÓ‰ Ï˘ ˙Â˜˙·
Â˜ Ì‰ ÌÂÈ‰ ,˙Â‡ÓˆÚ‰ ˙ÏÈ‚Ó ˙ÂÂ¯˜Ú [...]˙‡Ê‰ ‰ÚÈ·˜‰ ˙‡ Ì‚ ÂÚ·˜

.127 "‰È„Ó‰ Ï˘ ‰ÈÎ¯ÚÏ ‰ÁÓ

˙¯ËÓ"Â "„ÂÒÈ‰ ˙ÂÂ¯˜Ú" ˙Â‡˜ÒÙ Ï˘ Ô˙ÒÎ‰· ‰‡¯ ÂÓˆÚ ˜˜ÂÁÓ‰ ,ÔÎ ÈÎ ‰‰
ÈËÙ˘Ó ÈÏÎÎ Ô‰ ,˙ÂÚÓ˘Ó-·¯Â ˘„Á ÈÂÈˆÂËÈËÒÂ˜ Ë˜‡ Ï‡¯˘È· "„ÂÒÈ‰ È˜ÂÁ
˘È˘ ‰Á‰·Â ,ÍÎÈÙÏ .‰ÏÂÎ ‰˜ÂÁÏ Á˙ÂÙ ÈÎ¯Ú „ÂÒÈÎ Ô‰Â ˙ÈËÂÙÈ˘ ˙¯Â˜È·Ï ˘„Á
ÌÂÈÎ ¯·Î ‰˘ÚÓÏ˘ ¯ÓÂÏ Ô˙È ,˙ÓÏ˘ÂÓ ‡Ï Ì‡ Ì‚ ,‰˜ÂÁ „ÂÒÈ‰-È˜ÂÁ· ˙Â‡¯Ï
,‰¯ËÓ‰ ˙˜ÒÙÂ „ÂÒÈ‰ ˙ÂÂ¯˜Ú ˙˜ÒÙ ‡Â‰ ‰Ê ‡Â·Ó .‰˜ÂÁÏ ‡Â·Ó Ï‡¯˘ÈÏ ˘È
˙ÈÏÓ¯ÂÙ ‰˜ÂÁ ÔÂÎ˙ ¯˘‡Î ÈÎ È¯· .„ÂÒÈ‰-È˜ÂÁ Ï˘ ÁÈ˙Ù· ˙È‚È‚Á ÌÈÚÈÙÂÓ‰

126‰¯·Ú ,˙Â‡ÓˆÚ‰ ˙Ê¯Î‰Ï ‰ÈÈÙ‰ ‰·Â ,˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁ·˘ „ÂÒÈ‰ ˙ÂÂ¯˜Ú ˙˜ÒÙ
:„ÂÒÈ-˜ÂÁ·˘ ‰¯ËÓ‰ ˙˜ÒÙ ;„‚ 1 ÏÂÓ Ï‡ „Ú· ˙ÒÎ È¯·Á 80 Ï˘ ·Â¯· ‰ÈÈ˘ ‰‡È¯˜·
·Â¯· ‰ÈÈ˘ ‰‡È¯˜· ‰¯·Ú ,˙ÈË¯˜ÂÓ„Â ˙È„Â‰ÈÎ ‰È„Ó‰ ÈÎ¯Ú ˙‡ ˙‚ÚÓ‰ ,˜ÂÒÈÚ‰ ˘ÙÂÁ
˙È˘ÈÏ˘ ‰‡È¯˜· Ï·˜˙‰ ˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁ .„‚ 2 ÏÂÓ Ï‡ „Ú· ˙ÒÎ È¯·Á 78 Ï˘
Ì„‡‰ „Â·Î :„ÂÒÈ-˜ÂÁÏ ÔÂ˜È˙‰ Ì‚ ,ÔÎ ÂÓÎ .„‚ 9 ÏÂÓ Ï‡ „Ú· ˙ÒÎ È¯·Á 67 Ï˘ ·Â¯·
,‰¯ËÓ‰ ˙˜ÒÙÂ „ÂÒÈ‰ ˙ÂÂ¯˜Ú ˙˜ÒÙ ˙‡ „ÂÒÈ‰ -˜ÂÁÏ ÒÈÎ‰˘ ,1994 ˙˘Ó Â˙Â¯ÈÁÂ
Â‡¯ .ÌÈÚÓÂ ÌÈ„‚˙Ó ‡ÏÏ ,„Ú· ˙ÒÎ È¯·Á 75 Z ÏÂ„‚ ·Â¯· ‰ÈÈ˘ ‰‡È¯˜· Ï·˜˙‰
.1994 ı¯Ó· 9 ,Ï‡¯˘È ˙ÒÎ ,"(˙È˘ÈÏ˘Â ‰ÈÈ˘ ‰‡È¯˜) ˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁ ˙Úˆ‰"

127‰‡Ó‰ ‰·È˘È‰ ,˙ÒÎ‰ È¯·„ ,"(˙È˘ÈÏ˘Â ‰ÈÈ˘ ‰‡È¯˜) ˜ÂÒÈÚ‰ ˘ÙÂÁ „ÂÒÈ-˜ÂÁ ˙Úˆ‰"
.Ï‡¯˘È ˙ÒÎ ,1994 Ò¯Ó· 9 ,„"˘˙ ¯„‡· Â"Î ,‰¯˘Ú-˘ÂÏ˘‰ ˙ÒÎ‰ Ï˘ ‰ÂÓ˘Â ÌÈÚ˘˙

:Ë¯ËÈ‡· ˙ÒÎ‰ ¯˙‡· ÌÒ¯ÂÙ
.[http://www.knesset.gov.il/Tql//mark01/h0000437.html#TQL] (last visited on 1.7.07)
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ÂÓÂ˜Ó È¯‰˘ .„¯ÙÂ È‡ÓˆÚ ‡Â·Ó Ì„˜È ‰È„Ó‰ ˙˜ÂÁÏ˘ ÈÂ‡¯ Ê‡ ÈÎ Ï‡¯˘È·
ÏÏÎÏ ‡Â·Ó· ‡Ï‡ „ÂÒÈ‰-È˜ÂÁ È˘ Ï˘ ÁÈ˙Ù· ÂÈ‡ ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÈÚ·Ë‰

.˙È„È˙Ú‰ Ï‡¯˘È ˙˜ÂÁ
‰È‚ÂÒ‰ ‰Â„ ÂÏ‡ ÌÈÓÈ· .Ï‡¯˘ÈÏ ‰˜ÂÁ ÔÂÎ˙ ·Â¯˜‰ „È˙Ú·˘ ‡È‰ Â˙Á‰
Â·¯‰ ‡Ï˘ ÌÈ‡˘Â‰ „Á‡ .‰˜ÂÁ‰ ÔÎÂ˙ ÏÚ ¯˜ÈÚ· ÌÈ·Ò ÌÈÂÈ„‰ .‰˜ÂÁ‰ ˙„ÚÂÂ·
‰˜ÂÁ ÏÚ È„È˙Ú ÔÂÈ„· ˙ÂÚÓ˘Ó-·¯Â ·Â˘Á ‡˘Â Â‰Ê .‰˜ÂÁÏ ‡Â·Ó‰ ‡Â‰ Â· ÔÂ„Ï
‡Â·ÓÎ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰· ÌÈÈÂˆÓ‰ ÌÈ¯˜ÈÚ‰ ıÂÓÈ‡· ˙„„ˆÓ Â˙˘È‚ .Ï‡¯˘ÈÏ
„ÂÒÈ‰-È˜ÂÁÏ 2-Â 1 ÌÈÙÈÚÒ· ÈÂˆÓ‰ ÁÒÂ‰ ÏÚ ÒÒ·˙‰· ˙‡Ê ;Ï‡¯˘È ˙˜ÂÁÏ
˙Ê¯Î‰ ÏÚ ‰˜ÂÁÏ ‡Â·Ó‰ ˙‡ ˙È˙˘‰Ï ˘È ¯ÓÂÏÎ .˜ÂÒÈÚ‰ ˘ÙÂÁÂ Ì„‡‰ „Â·Î

.ÌÈÈËÓ‚¯ÙÂ ÌÈÈ˙¯·Á ,ÌÈÈ¯ÂËÒÈ‰ ,ÌÈÈËÙ˘Ó ÌÈÓÚËÓ ˙‡Ê .˙Â‡ÓˆÚ‰
‰ÈÂ„˜Ó ,‰ÈÏ¯ËÒÂ‡ ˙Ó‚Â„ ˙ÂÈ„Ó· Z ‰ÂÂ˘Ó‰ ËÙ˘Ó· ÔÂÈÒÈ‰ ,˙È˘‡¯
˘·‚Ï ‰È‰È Ô˙È˘ ‰˜ÂÁÏ ˘„Á ‡Â·Ó ÁÂÒÈ· ·¯‰ È˘Â˜‰ ÏÚ „ÓÏÓ Z 128‰È˜·ÂÏÒÂ
˙ÂÈ˙Â·¯˙-·¯Â ˙ÂÚÂÒ˘ ˙Â¯·Á· ¯·Â„Ó˘Î „ÁÂÈÓ· ,‰·Á¯ ˙È¯Â·Èˆ ‰ÓÎÒ‰ Â·È·Ò
‡ÂˆÓÏ Ô˙È ‰˜ÂÁÏ ‡Â·Ó Ï˘ Ï·Â˜Ó ÁÂÒÈ ˘Â·È‚· È˘Â˜Ï ‰ÁÎÂ‰ .Ï‡¯˘È· ÂÓÎ
ÂÏÏÎ˘ ,Ï‡¯˘ÈÏ ‰˜ÂÁÏ ‡Â·Ó‰ ˙Â„Â‡ ÏÚ ‰ÈË¯˜ÂÓ„Ï ÈÏ‡¯˘È‰ ÔÂÎÓ‰ ÈÂÈ„· Ì‚
‰ÏÚÓ ÌÈ·Â˙Î· ÔÂÈÚ .129˙ÈÏ‡¯˘È‰ ‰¯·Á‰ È„·Â¯ ˙È·¯Ó ˙‡ ÌÈ‚ˆÈÈÓ‰ ÌÈÙ˙˙˘Ó
ÈÙÎ .Ï‡¯˘È· ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ ÁÒÂ‰ ÏÚ ÌÂÈÎ ÌÈÎÒ‰Ï È¯˘Ù‡ È˙Ï· ËÚÓÎ ÈÎ
˘·‚Ï ‰˘˜Ó ‰˜ÂÁÏ ‡Â·Ó‰ Ï˘ È¯ÂËÒÈ‰‰Â ÈÎ¯Ú‰ ,ÈËÈÏÂÙ‰ ÂÂÈ·ˆ ,ÏÈÚÏ ˘ÁÓÂ‰˘

.‰·Á¯ ‰ÓÎÒ‰ Â·È·Ò
˙ÂÈˆÙÂ‡Ï ‰‡ÂÂ˘‰· ,ÌÎÒÂÓ‰ ÔÂÎÓ „ÂÒÈ ÍÓÒÓ ‡È‰ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ,˙È˘
‰ÂÂ˘Ó‰ ËÙ˘Ó· ÔÂÈÒÈ‰ .˙ÈÏ‡¯˘È‰ ‰¯·Á· ÌÈ„·¯‰ ˙È·¯Ó ÏÚ ,˙Â¯Á‡‰ ˙Â¯È·Ò‰
‰¯„ÚÈ‰·Â ,‰˜ÂÁÏ ‡Â·Ó ˘Â·È‚· ÈÁ¯Î‰ ·ÈÎ¯ ‡È‰ ‰ÓÎÒ‰ ÈÎ ,¯‡˘‰ ÔÈ· ,„ÓÏÓ
Ú˜¯ ÏÚ .ÌÈÏ‡ ˜·‡ÓÏ ÌÈ˙ÚÏÂ ˙Â˜ÂÏÁÓÏ ,ÌÈÚÒ˘Ï ¯„¯„˙‰Ï ‰È„Ó ‰ÏÂÏÚ
,˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ˙·ˆÈ ,ÌÎÒÂÓ ˘„Á ‡Â·Ó ÁÂÒÈ· È˘ÚÓ‰ È˘Â˜‰ ¯Â‡ÏÂ ‰Ê
ÔÂÎÓ‰ ÈÂÈ„Ó ˙È¯˜ÈÚ‰ ‰˜ÒÓ‰ Ï˘ÓÏ ÍÎ .ÒÂÊˆÂ˜‰ ÊÎ¯Ó· ,˙ÂÙÂÏÁÏ ‰‡ÂÂ˘‰·

128˙È˙‡ ‰È„Ó ‡È‰ ˙È˜·ÂÏÒ‰ ‰˜ÈÏ·ÂÙ¯‰ ÈÎ ¯È‰ˆÓ (1992) ˙È˜·ÂÏÒ‰ ‰˜ÂÁÏ ‡Â·Ó‰
„‚˙‰ ‰È˜·ÂÏÒ· È¯‚Â‰‰ ËÂÚÈÓ‰ .‰È˜·ÂÏÒ ÈÁ¯Ê‡ Ï˘ ‡ÏÂ ˙È˜·ÂÏÒ‰ ‰ÓÂ‡‰ Ï˘ ˙È‡ÓˆÚ
‡Â·Ó‰ ˙‡ ˙Â˘Ï ‰˘¯„ (HCP) ˙È¯‚Â‰‰ ‰ÈˆÈÏ‡Â˜‰ ˙‚ÏÙÓ ;‰˙˜ÂÁÏ ÈÓÂ‡Ï‰ ‡Â·ÓÏ
‡Â·Ó‰ .“We, the citizens of the Slovak Republic” Ï‡ “We, the Slovak nation”-Ó ‰˜ÂÁÏ
ÌÈÂ˜È˙‰ ,Ì¯· .ÈÙÂ¯È‡‰ „ÂÁÈ‡ÏÂ Â"Ë‡Ï Û¯Ëˆ‰Ï ‰˘˜È· ‰È˜·ÂÏÒ ¯˘‡Î Ì‚ ÔÂ„ ‰˜ÂÁÏ
:Â‡¯ .‰È˜·ÂÏÒ ˙˜ÂÁÏ ‡Â·Ó‰ ÔÂ˜È˙ ˙‡ ÂÏÏÎ ‡Ï 2001 ¯‡Â¯·Ù· Â˘Ú˘ ÌÈÈ˙˜È˜Á‰
F. Daftary & K. Gal “The 1999 Slovak Minority Language Law: Internal or External
Politics?” Nation-Building, Ethnicity and Language Politics in Transition Countries

.(Budapest, 1st ed., F. Daftary & F. Grin eds., 2003) 39, 43y45
129,‰ÈË¯˜ÂÓ„Ï ÈÏ‡¯˘È‰ ÔÂÎÓ‰) ‰˜ÂÁÏ ‡Â·Ó‰ Z ‰˜ÂÁ‰ ÏÚ ‰È˙ÂÎÏ˘‰Â ‰È„Ó‰ ÈÙÂ‡ ˙ÈÈ‚ÂÒ

˜ÂÁ ,‰˜ÂÁ‰ ˙„ÚÂ Ï˘ ‰˘Ó‰ ˙„ÚÂ ,Ï‡¯˘È ˙ÒÎ ,"‰˜ÂÁÏ ‡Â·ÓÏ ‰Úˆ‰" Ì‚ Â‡¯Â .(2003
:Â‡¯ .2004 ¯·Ó·Â· 9 ,‰˜ÂÁÏ ‡Â·ÓÏ ËÙ˘ÓÂ

[http://knesset.gov.il/protocols/data/html/huka/2004-11-09-03.html] (last visited on
.7.1.07)
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‡Â·ÓÎ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ÏÚ ‰ÓÎÒ‰ ˘·‚Ï Ô˙È˘ ‡È‰ ‰ÈË¯˜ÂÓ„Ï ÈÏ‡¯˘È‰
˙Ê¯Î‰ ,„ÂÚÂ ˙‡Ê .130ÌÈ·¯ÚÂ ÌÈ„Â‰È ,ÌÈÂÏÈÁÂ ÌÈÈ˙„ ÂÓÈÎÒ‰ ÍÎ ÏÚ .‰˜ÂÁÏ
È˙· ˙Â˜ÈÒÙ· ÌÈ˘ ˙Â¯˘Ú Í˘Ó· ˘¯ÂÙ˘ ,¯ÎÂÓ ÈËÙ˘Ó ÍÓÒÓ ‡È‰ ˙Â‡ÓˆÚ‰
È¯Â·Èˆ‰ ÔÂÈ·ˆ‰Ó ˜ÏÁ ‰˙ÂÈ‰ ,‰· ¯ÂÓ‡‰ ÌÚ ‰˜ÈÓÚÓ‰ ˙Â¯ÎÈ‰‰ ‡˜ÂÂ„ .ËÙ˘Ó‰
‰Ê ÔÈ‡ .˙˘¯„‰ ‰ÓÎÒ‰Ï ÌÈÓ¯Â˙ ,‰È·‚Ï ˙ÓÈÈ˜‰ ˙ÈËÙ˘Ó‰ ˙Â˘¯Ù‰Â Ï‡¯˘È·
¯ÎÂÓ ÍÓÒÓ ıÂÓÈ‡· ‡Ï‡ ,‰˜ÈÒÙ· ÂÏ Ô˙È˙˘ ˙Â˘¯Ù‰Ó ˘Â˘ÁÏ ˘È˘ ˘„Á ÍÓÒÓ

.Ï·Â˜ÓÂ
ÊÈ¯Ù‰Ï Ô˙È ‡Ï˘ ˙ÈÏÂ·ÓÈÒÂ ˙È¯ÂËÒÈ‰ ˙Â·È˘Á ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰Ï ,˙È˘ÈÏ˘
‰È„Ó‰ ˙ÈÏÎ˙Â ˙ÂÂÂÎ ˙ÈˆÓ˙ Â·Â ,‰È„Ó‰ Ï˘ „ÒÈÈÓ‰ ÍÓÒÓ‰ Â‰Ê .‰˙Â·È˘Á·
Ì‚ .˙ÂÙÈ‡˘Â ÌÈÎ¯Ú ,˙¯ÂÒÓ ,˙˘¯ÂÓ ,Û˙Â˘Ó È¯ÂËÒÈ‰ ÔÂ¯ÎÈÊ ËÂ¯ÈÙÂ ,‰ÈÓÈ˜Ó ÈÙÏ
˙Â‡ÈˆÓÏ ÂÓÈ‡˙‰Ï Ô˙È‰ ÔÂ¯˙È Ì‰ ÍÓÒÓ‰ Ï˘ ‰ÓÂÓÚ‰ ‰Ù˘‰Â È‡Î¯‡‰ ÁÂÒÈ‰
˘·‚ÓÂ ‰Â· Í¯Ú ‰Ï ˘È .¯ÙÒ È˙·· ˙„ÓÏ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ .ÌÈ˙˘Ó ˙Â·ÈÒÏÂ

.‰¯·Á· ÌÈ·¯ ÌÈ˜ÏÁÏ ˙Ù˙Â˘Ó ˙Â‰Ê
˙‚ÚÓ ‡È‰ .˙ÂÚÓ˘Ó-È·¯ ÌÈÈËÙ˘Ó ˙ÂÂ¯˙È ¯ÙÒÓ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰Ï ,˙ÈÚÈ·¯
ÔÂÈÂÂ˘‰ ÔÂ¯˜Ú ˙‡ ˙‚ÚÓ ‰Ê¯Î‰‰ ,Ï˘ÓÏ ,ÍÎ .ÌÈ·Â˘Á „ÂÒÈ ˙ÂÂ¯˜ÚÂ ˙ÂÈÂÎÊ
ÏÚ ‰ÏÚÓ ‡È‰ ;ÔÂ˘Ï‰Â ÔÂÙˆÓ‰ ,˙„‰ ˘ÙÂÁ ˙‡ Â‰ÂÓÎÂ 131 Ï‡¯˘È· „ÂÒÈ ÔÂ¯˜ÚÎ
˙ÂÎ˘‰ ˙ÂÈ„Ó‰ ÏÎÏ ‰·ÂË ˙ÂÎ˘Â ÌÂÏ˘ „È ÌÈËÈ˘ÂÓ Â‡" Z ÌÂÏ˘‰ Í¯Ú ˙‡ Ò
Ï‡¯˘È ˙È„Ó˘ ‰ÁÈË·ÓÂ ;ÌÂÏ˘‰Â ˜„ˆ‰ ,˙Â¯ÈÁ‰ ÈÎ¯Ú ˙‡ ˙˘„˜Ó ;"Ô‰ÈÓÚÂ

.˙Â„ÁÂ‡Ó‰ ˙ÂÓÂ‡‰ ˙ÏÈ‚Ó ˙ÂÂ¯˜ÚÏ ‰Ó‡ ‡‰˙
‰˙˜ÂÁÏ È„È˙Ú ‡Â·ÓÏ ÒÈÒ·Î ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ˙‡ ·Èˆ‰Ï ˘È ‰ÈÙÏ˘ ‰„ÓÚÏ
ÌÈËÂÚÈÓÏ ¯˘‡· ‰Â˘‡¯‰ :˙ÂÈÊÎ¯Ó ˙ÂÈÂ‚ÈÈ˙Ò‰ È˙˘ ÛÈÒÂ‰Ï ˘È Ï‡¯˘È ˙È„Ó Ï˘

.‰È„Ó‰ ÔÂÈ·ˆÏ ¯˘‡· ‰ÈÈ˘‰Â Ï‡¯˘È· ÌÈ·˘ÂÈ‰
Ï˘ ÈÒ‡Ï˜‰ ÁÒÂ‰ ÔÓ ˙ÂËÒÏ ‰˜„ˆ‰ ˘È˘ ÌÈ¯Â·Ò Â‡ ,ÌÈËÂÚÈÓÏ ¯˘‡·
ÏÈ·˜Ó· ÛÈÒÂ‰Ï ˘È .Ï‡¯˘È· ÌÈ¯¯Â‚˙Ó‰ ÌÈËÂÚÈÓÏ ¯˘‡· ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰
ÏÚ Û‡ ÈÏÂ‡Â) È·¯Ú‰ ËÂÚÈÓ‰ ˙ÏÈ‰˜ ÏÚ Ì‚ ÌÎÒÂÓ‰ ÁÒÂ ‰Ê¯Î‰‰ ÁÒÂÏ
˙Ê¯Î‰ ,˙È˘‡¯ :˙Â‡·‰ ˙Â„Â˜· ‡ÂˆÓÏ ˘È ÍÎÏ ˙Â˜„ˆ‰‰ ˙‡ .(ÌÈÙÒÂ ÌÈËÂÚÈÓ
ÔÂ·È¯‰ ,˙È˘ .È·¯Ú ‚Èˆ Û‡ ‡ÏÏ ,„·Ï· ÌÈ„Â‰È ÂÓ˙Á ÂÈÏÚ˘ ÍÓÒÓ ‡È‰ ˙Â‡ÓˆÚ‰
·Â˘È‰ È‚Èˆ ,ÌÚ‰ ˙ˆÚÂÓ È¯·Á" Z È„Â‰È‰ ÌÚ‰ ‡Â‰ ‰Ê¯Î‰· ˙ÂÎÓÒ‰ ¯Â˜ÓÂ
„·Ï· È„Â‰È ‡Â‰ ‰Ê¯Î‰· ˙Â¯‰ˆ‰‰ Ï˘ ÁÒÂ‰ Ì‚ ."˙ÈÂÈˆ‰ ‰ÚÂ˙‰Â È¯·Ú‰
ËÂÚÈÓ Ï‡¯˘È· ,˙È˘ÈÏ˘ ."ÌÈËÈ˘ÂÓ Â‡ [...]ÌÈ‡¯Â˜ Â‡ [...]ÌÈÚ·Â˜ Â‡" Z

130,43 'Ú· ,129 ‰¯Ú‰ ÏÈÚÏ ,‰˜ÂÁÏ ‡Â·Ó‰ Z ‰˜ÂÁ‰ ÏÚ ‰È˙ÂÎÏ˘‰Â ‰È„Ó‰ ÈÙÂ‡ ˙ÈÈ‚ÂÒ
,143y142 ,140 ,139y133 ,117 ,108 ,103 ,98 ,96 ,83y82 ,76y75 ,72 ,69y66 ,59 ,54
˙ÂÈÂÎÊ" ÔÈ¯·‡'‚ 'Á Â‡¯ È·¯Ú‰ ËÂÚÈÓ‰ Ï˘ ¯˘˜‰· ‰Â˘ ‰Ú„Ï .178y176 ,166 ,158 ,155

:Â‡¯ .(2005 ÏÈ¯Ù‡) 12 ‰Ï‡„Ú "ÈÏ‡¯˘È‰ ‰¯˜Ó‰ :‰˜ÂÁ ÔÂÈÎ· ÒÂÈÙÂ ˙ÂÈ·ÈË˜ÏÂ˜
.[http://www.adalah.org/newsletter/heb/apr05/ar3.pdf] (last visited on 7.1.07)

131ÈÈ„ÓÂ È˙¯·Á ˙ÂÈÂÎÊ ÔÂÈÂÂ˘ ,ÌÈÓ„ ˜·‡Ó Ï˘ ÂÓÂˆÈÚ· ,‰˜ÈÚ‰ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ,Ï˘ÓÏ ,ÍÎ
‰‡ÏÓ ˙ÂÁ¯Ê‡ „ÂÒÈ ÏÚ ‰È„Ó‰ ÔÈÈ·· ˜ÏÁ ÏÂËÈÏ" È·¯Ú‰ ÌÚ‰ È·Ï ˙ÈˆÂ·È˜ ˙ÂÎÊÂ ¯ÂÓ‚

."‰È˙Â„ÒÂÓ ÏÎ· ‰ÓÈ‡˙Ó ˙Â‚Èˆ „ÂÒÈ ÏÚÂ ‰ÂÂ˘Â
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,˙ÈÚÈ·¯ .20%-Î Z È˙ÂÚÓ˘Ó ‡Â‰ ‰ÈÈÒÂÏÎÂ‡‰ ÍÒÓ ÈÙ¯‚ÂÓ„‰ ÂÏ˜˘Ó˘ È·¯Ú
ÌÈ¯¯Â‚˙Ó Ï‡¯˘È· ÌÏÂ‡ ."Ï‡¯˘È ˙È„Ó È·˘Â˙ È·¯Ú‰ ÌÚ‰ È·"· ˙˜ÒÂÚ ‰Ê¯Î‰‰
˙ÂÈ¯ˆÂ ˙ÂÏÈ‰˜Â (ÌÈ¯Á‡Â ÌÈÊÂ¯„ ,ÌÈÒ˜¯'ˆ) ÌÈÙÒÂ ÌÈÈ˙‡Â ÌÈÈÓÂ‡Ï ÌÈËÂÚÈÓ
,Ë¯Ù‰ ˙ÂÎÊ ˙‡ ¯˜ÈÚ· ‰˘È‚„Ó ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ,˙È˘ÈÓÁ .˙ÂÈ·¯Ú ÔÈ‡˘ ˙ÂË˜
ÌÚ ‰Ó‰ ‰Ê „ÁÂÈÓ· ,Ë¯ÙÏ ˙¯˘Ù‡Ó‰ ˙È¯„ÂÓ‰ ‰ÒÈÙ˙Ï Ì‚ ÈÂËÈ· ˙˙Ï ˘È Í‡
˙ÂÈ˙„ ,˙ÂÈÓÂ‡Ï ˙ÂÈ˙ˆÂ·˜ ˙Â¯‚ÒÓ ˙ÂÚˆÓ‡· Ì‚ ÂÓˆÚ ˙‡ ‡Ë·Ï ,ËÂÚÈÓ‰ ˙ˆÂ·˜
˙Â·È˘Á ˘È ÌÈÙÒÂ ÌÈËÂÚÈÓ·Â È·¯Ú ÈÓÂ‡Ï‰ ËÂÚÈÓ· ‰¯Î‰Ï ,˙È˘È˘ .˙ÂÈÂ˘ÏÂ

.ÈÓÂ‡ÏÈ·‰Â È˙¯‰ˆ‰‰ ¯Â˘ÈÓ· ‰·¯
Ï‡¯˘È ÈÎ ˘¯ÂÙÓ· ¯ÎÊÂÓ ‡Ï ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰· :‰È„Ó‰ Ï˘ ‰ÂÈ·ˆÏ ¯˘‡·
‰ÒÈÙ˙‰ ÈÏ‡¯˘È‰ ËÙ˘Ó· ‰˘¯˙˘‰ ÌÈ˘‰ ˙Â·¯· .˙ÈË¯˜ÂÓ„ ‰È„Ó ‡È‰
˙‚ÂÚÓ ÂÊ ‰ÒÈÙ˙ ÌÂÈÎ .˙ÈË¯˜ÂÓ„Â ˙È„Â‰È ‰È„Ó ‡È‰ Ï‡¯˘È ‰ÈÙÏ˘ ,˙ÈÏ‡Â„‰
˙˘· „ÂÒÈ‰-È˜ÂÁÏ ÔÂ˜È˙· ÂÒÎÂ‰˘ "‰¯ËÓ‰ ˙˜ÒÙ"·Â "„ÂÒÈ‰ ˙ÂÂ¯˜Ú" ˙˜ÒÙ·
„ÂÒÈ‰-È˜ÂÁ· ÂÈ‡ ‰È„Ó‰ Ï˘ ‰˙Â‰ÊÂ ‰ÂÈ·ˆ ÔÂ‚ÈÚÏ ÈÚ·Ë‰ ÌÂ˜Ó‰ Í‡ .1994
Ú·Â˜‰ Z ‰˜ÂÁÏ ‡Â·Ó· ‡Ï‡ ,‰˜ÂÁ‰ ÈÙÈÚÒ· ‡Ï Û‡Â Ì„‡ ˙ÂÈÂÎÊ· ÌÈ˜ÒÂÚ‰
˘‚„ÂÈ .ÔÂÈ·ˆÂ ‰·ÈÏ ˙ÂÂ¯˜Ú ,„ÂÒÈ ÈÎ¯Ú ,‰È„Ó Ï˘ ‰¯·Ú· ÌÈÈ¯ÂËÒÈ‰ ÌÈË·È‰
„ÂÁÈ‡‰ Ï˘ ÌÈ„ÈÙ˜Ó‰ ÌÈË¯„ËÒ· „ÓÂÚ ‰˜ÂÁÏ ‡Â·Ó· È„Â‰È-ÈÓÂ‡Ï‰ ÔÂÈ·ˆ‰˘
ÌÈ˜‰·ÂÓ ÌÈÈÓÂ‡Ï ÌÈ·ÈË¯ ‰˜ÂÁÏ ‡Â·Ó· ˘È ˙ÂËÚÓ ‡Ï ˙ÂÈ„Ó· Â·Â ,ÈÙÂ¯È‡‰
‰È˜·ÂÏÒ ,Ï˘ÓÏ ,ÍÎ .˙ÓÈÂÒÓ ˙È˙‡ ‰ˆÂ·˜Ï Â‡ ‰ÓÂ‡Ï ˙ÎÈÈ˘ ‰È„Ó‰ ÈÎ ÌÈÚ·Â˜‰

.132 ÈÙÂ¯È‡‰ „ÂÁÈ‡Ï ‰Ù¯Ëˆ‰ ˙Ú ‰˙˜ÂÁÏ ‡Â·Ó· ÈÂÈ˘ ÒÈÎ‰Ï ‰˘¯„ ‡Ï
‰˜ÂÁÏ ‡Â·ÓÏ ÒÈÒ·Î ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ıÂÓÈ‡· ˙Ï‚Â„ Â˙Úˆ‰ ,ÔÎ ÈÎ ‰‰
˙Á‡‰ Z ÔÙÈÒÂ‰Ï ˘È˘ ‰Ê¯Î‰‰ ÔÎÂ˙Ï ˙ÂÈÂ‚ÈÈ˙Ò‰ È˙˘Ï ÏÈ·˜Ó· ˙‡Ê .Ï‡¯˘È·
,˙¯Á‡‰Â ,Ì‰È˙ÂÈÂÎÊÂ Ï‡¯˘È· ÌÈËÂÚÈÓ‰ Ï˘ ÈËÙ˘Ó‰ „ÓÚÓ‰ ÔÂÎ„Ú· ‰ÈÈÚ
˙‡ ÁÂ˙ÙÏ ‡Ï˘ ˙Ó ÏÚ .‰È„Ó‰ Ï˘ ÈË¯˜ÂÓ„-È„Â‰È‰ ÔÂÈ·ˆ‰ ÔÂ‚ÈÚ· ‰ÈÈÚ
˙Â˜ÂÏÁÓÏ ÏÈ·Â˙ ÈÎ ¯È·Ò˘ ˙Â¯˘Ù‡ Z ÌÈÎ˙ ÈÈÂÈ˘Ï ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ ÁÒÂ
Ï˘ ‡ÏÓ‰ ÁÒÂ‰ ˙‡ ıÓ‡Ï ‡Ï˘ ÈÂ‡¯ Z 133‰ÓÎÒ‰ ˘Â·È‚ ÏÚ ‰˘˜˙Â ˙Â·¯
‰ÓÂ„· ,‰˜ÂÁÏ ‡Â·Ó· ‰ÈÏ‡ ‰ÈÙ‰·Â ‰¯ÂÎÊ‡· È„ ;‰˜ÂÁÏ ‡Â·ÓÎ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰
·Â˘Á Í‡ Z ¯ˆ˜ ÁÒÂ ¯È˙Â‰Ï ÛÈ„Ú .˙È˙Ù¯ˆ‰ ‰˜ÂÁÏ ‡Â·Ó·˘ ¯„Ò‰‰ ˙Â‰ÓÏ
Ì„‡‰ „Â·Î :„ÂÒÈ-˜ÂÁ Ï˘ ÁÈ˙Ù· ÚÈÙÂÓ‰ È˙ÈˆÓ˙‰ ÁÒÂÏ ‰ÓÂ„· Z ‰ˆÓÓÂ
ÏÚ ,(ÌÈËÂÚÈÓÏ ¯˘‡· ‰˜ÒÙ ˙ÙÒÂ‰Ï ÛÂÙÎ·Â) ˜ÂÒÈÚ‰ ˘ÙÂÁ :„ÂÒÈ-˜ÂÁÂ Â˙Â¯ÈÁÂ

132.F. Daftary & K. Gal, supra note 128
133.‰ËÂ˘Ù ‰ÓÈ˘Ó ‰È‡ "˙Î„ÂÚÓ ˙Â‡ÓˆÚ ˙Ê¯Î‰" ˙ÈÁ·· ‡Â‰˘ ‰˜ÂÁÏ ˘„Á ‡Â·Ó ÁÂÒÈ

.˙Â·¯ ˙Â˜ÂÏÁÓÏ Á˙Ù ˙Á˙ÂÙ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰·˘ ÁÒÂ‰ ˙‡ "ÔÚ¯Ï" ˙Â¯˘Ù‡‰ ÌˆÚ
ÁÒÂ ÏÚ ¯˘‡Ó ‰Ê¯Î‰‰ Ï˘ "ÈÒ‡Ï˜"‰ ÁÒÂ‰ ÏÚ ‰ÓÎÒ‰ ˙ÂÏ˜ ¯˙È· ‚È˘‰Ï ¯˘Ù‡ ‰È‰È
ÏÚ Ô‰Â ‰ÂÂ˘Ó‰ ËÙ˘Ó· ˙Â˜ÂÁÏ ‡Â·Ó ÁÂÒÈÏ ÔÂÈÒÈ‰ ÏÚ Ô‰ ˙ÎÓ˙ ÂÊ ‰Á‰ ."È¯„ÂÓ"
ÔÎÂ ,129 ‰¯Ú‰ ÏÈÚÏ ,‰ÈË¯˜ÂÓ„Ï ÈÏ‡¯˘È‰ ÔÂÎÓ‰ ÈÂÈ„ Â‡¯) Ï‡¯˘È· ÔÎ ˙Â˘ÚÏ ÔÂÈÒÈ‰

.(129 ‰¯Ú‰ ÏÈÚÏ ,‰˜ÂÁÏ ‡Â·ÓÏ ‰Úˆ‰· ‰˘Ó‰ ˙„ÚÂ ÈÂÈ„
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Ï‡¯˘È Ï˘ ‰¯˜Ó‰ :ÈËÙ˘Ó‰ Â„ÓÚÓÂ ‰˜ÂÁÏ ‡Â·Ó‰

‡Â·Ó ÁÒÂÏ ‰Ó‚Â„ ÔÏ‰Ï .˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ Ï˘ Ë¯ÂÙÓ‰Â ‡ÏÓ‰ ÁÒÂ‰ ıÂÓÈ‡ ÈÙ
:ÂÊ ÁÂ¯· ‰˜ÂÁÏ

Â˙ÂÈ‰·Â ÂÈÈÁ ˙˘Â„˜· ,Ì„‡‰ Í¯Ú· ‰¯Î‰‰ ÏÚ ˙˙˙˘ÂÓ Ï‡¯˘È ˙È„Ó ˙˜ÂÁ
,Ï‡¯˘È ˙È„Ó ˙Ó˜‰ ÏÚ ‰Ê¯Î‰·˘ ˙ÂÂ¯˜Ú‰ ÁÂ¯· „·ÂÎ˙ ‡È‰Â ,ÔÈ¯ÂÁ Ô·
ÌÈËÂÚÈÓÂ È·¯Ú-ÈÓÂ‡Ï‰ ËÂÚÈÓ‰ „Â·ÈÎ ÍÂ˙Â ,˙ÈË¯˜ÂÓ„Â ˙È„Â‰È ‰È„ÓÎ

.134Ï‡¯˘È· ÌÈ·˘ÂÈ‰ ÌÈÙÒÂ

,Â˙Ú„Ï .Ï‡¯˘È· ‰˜ÂÁÏ ‡Â·ÓÏ ÈÂ‡¯‰ È·ÈËÓ¯Â‰ „ÓÚÓ‰ Â‰Ó ,‡È‰ ‰Ï‡˘
˜ÏÁ ‰ÂÂ‰Ó‰ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰Ï ‰Ê ÏÏÎ·Â ,Ï‡¯˘È· ‰˜ÂÁÏ ‡Â·ÓÏ ˜ÈÚ‰Ï ˘È
ÈÎ¯ÚÏÂ Ì„‡ ˙ÂÈÂÎÊÏ È‡ÓˆÚ ¯Â˜Ó ;·ÈÈÁÓ ÈËÙ˘Ó „ÓÚÓ ,135 ÂÓÓ „¯Ù È˙Ï·
‰ÓÂ„Â ¯ˆ˜ ‰˜ÂÁÏ ‡Â·Ó ˘È ‰·˘ Z ˙Ù¯ˆ· ¯ÂÓ‡Î ¯·„‰ ‰˘Ú˘ ÈÙÎ ,„ÂÒÈ
˙ÂÈÂÎÊ˘ ,¯‡˘‰ ÔÈ· ,‰È‰˙ ·ÈÈÁÓ È·ÈËÓ¯Â „ÓÚÓ Ï˘ ˙ÂÚÓ˘Ó‰ .Ï‡¯˘ÈÏ Â˙Â‰Ó·
,‰˜ÂÁ· ÚÓ˙˘Ó· Â‡ ˘¯ÂÙÓ· ÌÈÈÂÓ ÌÈ‡ ¯˘‡ „ÂÒÈ ˙ÂÂ¯˜ÚÂ ‰·ÈÏ ÈÎ¯Ú ,Ì„‡
Ì¯ÂÎÊ‡ ÁÂÎÓ ÌÈÈ˙˜ÂÁÎ Ì‰· Ì‚ ¯ÈÎ‰Ï Ô˙È ‰È‰È ,˙Â‡ÓˆÚ‰ ˙Ê¯Î‰· ÌÈÈÂÓ Í‡
ÌÈÈÂÓ‰ ˙ÂÂ¯˜Ú·Â ÌÈÎ¯Ú· ,˙ÂÈÂÎÊ· Ú‚ÙÈ˘ ˜ÂÁ ,ÍÎÂ .136‰È„Ó‰ ˙˜ÂÁÏ ‡Â·Ó·
˜ÂÁÎ Ê¯ÎÂÓ ˙ÂÈ‰Ï ÏÎÂÈ ,‰˜ÂÁ‰ ÔÂÈ¯˘ ˙Â‡¯Â‰· „ÓÚ˘ ÈÏ·ÓÂ ,‰˜ÂÁÏ ‡Â·Ó·
ÌÈ‡˘Â Ï˘ ˙Â˘¯ÙÏ ˙ÏÏÂÎ ˙È˙˜ÂÁ ˙ÙËÚÓ ˘Ó˘È ‰˜ÂÁÏ ‡Â·Ó‰ .È˙˜ÂÁ È˙Ï·
‰È‡ ÂÊ ‰˘È‚ .137 ÈÏ‡¯˘È‰ ËÙ˘Ó· ˙ÚÏ ˙ÚÓ Â¯¯ÂÚ˙È ¯˘‡ Ï˜˘Ó È„·Î ÌÈÈ˙˜ÂÁ
„¯Ù È˙Ï· ˜ÏÁ ‡Â‰ ‰ÊÂÁÏ ‡Â·Ó‰ ,Ï˘ÓÏ ÌÈÊÂÁ ÈÈ„· .È˙˜ÂÁ‰ ËÙ˘ÓÏ ˙È„ÂÁÈÈ
È‡ÓˆÚ‰ Û˜Â˙· ¯ÈÎÓ ÈÓÂ‡ÏÈ·‰ ËÙ˘Ó‰ Ì‚ .138˙Â·ÂÁÏÂ ˙ÂÈÂÎÊÏ ¯Â˜ÓÂ ‰ÊÂÁ‰Ó

.139ÌÈÈÓÂ‡ÏÈ· ÌÈÓÎÒ‰Â ˙ÂÓ‡ Ï˘ ˙Â˘¯Ù· ‡Â·Ó‰ Ï˘ ·ÈÈÁÓ‰

¯·„ ÛÂÒ .Â

ÌÈÂÈ„ ¯Á‡Ï .Ï‡¯˘ÈÏ ‰˜ÂÁ ˙ÈÈ‚ÂÒ· ˙ÒÎ‰ ‰„ 1950 ÈÂÈ-¯‡Â¯·Ù ÌÈ˘„ÂÁ·

134.34 ‰¯Ú‰ ÏÈÚÏ ,ÔÈÈË˘È·Â¯ Ì‚ Â‡¯Â
135ËÙ˘Ó‰ ‰È„Ó '·Â ÔÈÈË˘È·Â¯ '‡ Â‡¯ ˙Â‡ÓˆÚ‰ ˙Ê¯Î‰ Ï˘ ÈËÙ˘Ó‰ ‰„ÓÚÓÏ

,3 ‰¯Ú‰ ÏÈÚÏ ,¯ÓÂÒ ;958y955 ,60y44 (Ê"˘˙) Ï‡¯˘È ˙È„Ó Ï˘ ÈÂÈˆÂËÈËÒÂ˜‰
.77y75 'Ú·

136‰È„Ó‰ ÔÈ·˘ ¯˘˜‰ ,ÔÂ˘Ï ˘ÙÂÁ ,ÔÂÙˆÓ‰Â ˙„‰ ˘ÙÂÁ ,ÔÂÈÂÂ˘‰ ÔÂ¯˜ÚÏ ¯˘‡· ,Ï˘ÓÏ ,ÍÎ
.ÌÂÏ˘‰ Í¯ÚÂ È„Â‰È‰ ÌÚÏ

137ÌÈÎ¯Ú ÔÈ·Ï ÈÒÁÈ È˙˜ÂÁ „ÓÚÓ ÈÏÚ· ‰˜ÂÁÏ ‡Â·Ó· ˙ÂÈÂÎÊÂ ÌÈÎ¯Ú ÔÈ· ‰ÈÁ·Ó‰ ‰˘È‚ ÔÎ˙È˙
Ï·Â˜Ó‰ ÁÒÂ) ‰Ú˜Ù‰ Â‡ ÈÂÈ˘Ï ÌÈ˙È ÌÈ‡ ¯˘‡ ËÏÁÂÓ È˙˜ÂÁ „ÓÚÓ ÈÏÚ· ˙ÂÈÂÎÊÂ
‡Â·Ó‰ ÍÂ˙· ÈÓÈÙ ‚¯„Ó ÌÈÈ˜˘ ÔÂÚËÏ Ô˙È ,Ï˘ÓÏ ,ÍÎ .(˙Â„Á‡ ˙ÂÈ„Ó Ï˘ ˙Â˜ÂÁÏ ‡Â·Ó·

.ÌÈÈÁ‰ ˙˘Â„˜Â ˙Â¯ÈÁ‰ Í¯Ú ÔÈ·Ï ˙ÈË¯˜ÂÓ„Â ˙È„Â‰ÈÎ ‰È„Ó‰ ÈÎ¯Ú ÔÈ· ‰˜ÂÁÏ
138.459y458 (‰ÊÂÁ‰ ˙Â˘¯Ù :„ Í¯Î ,‡"Ò˘˙) ËÙ˘Ó· ˙Â˘¯Ù ˜¯· '‡
139“The context for the purpose of the :Ú·Â˜‰ ‰ÈÂ ˙Ó‡Ï (2)31 ÛÈÚÒ ,Ï˘ÓÏ ,Â‡¯

interpretation of a treaty shall comprise, in addition to the text, including its preamble”
.Vienna Convention on the Law of Treaties
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„‚¯Â‡ ·‡ÈÏÂ ÔÈÈË˘È·Â¯ ÔÂÓ‡

ÂÏ·˜˙È Â·˘ È˙‚¯„‰ ÍÈÏ‰˙· ÏÈÁ˙‰Ï ‡Ï‡ „ÂÒÈ ˙˜ÂÁ Ï·˜Ï ‡Ï ËÏÁÂ‰ ÌÈÎ˘ÂÓÓ
‰¯ÈÁ·Ï ˙Â·ÈÒ‰ .‰È„Ó ˙˜ÂÁÏ ÌÂÈ‰ ‡Â·· Â„‚‡˙È˘ ÌÈ˜¯Ù-ÌÈ˜¯Ù „ÂÒÈ-È˜ÂÁ
‡Â·Ó‰ ÏÚ ¯¯ÂÚ˙‰˘ ÁÂÎÈÂÂ‰ ‰˙ÈÈ‰ Ô‰·˘ ˙ÂÈÊÎ¯Ó‰ ˙Á‡ .˙ÂÂÂ‚Ó ÂÈ‰ ÂÊ Í¯„·
¯¯˘˘ ÈÎ¯Ú‰Â È‚ÂÏÂ‡„È‡‰ ‚ÂÏÈÙÏ ‰Ó¯˙ ‰˜ÂÁÏ ‡Â·Ó‰ ˙ÈÈ‚ÂÒ .ÂÎÂ˙ ÏÚÂ ‰˜ÂÁÏ
˙È·¯Ó˘ ‰˜ÂÁÏ ‡Â·Ó ÁÂÒÈ ÏÚ ‰·Á¯ ‰ÓÎÒ‰Ï ÚÈ‚‰Ï È˘Â˜ÏÂ ˙ÒÎ‰ È¯·Á ÔÈ·

.ÌÂÈ‰ „Ú ÂÏÏÎ· ¯˙Â ‰Ê È˘Â˜ .ÂÓÚ ‰‰„Ê˙ ˙ÈÏ‡¯˘È‰ ‰¯·Á‰
ÁÂÎÈÂÂ‰Ó .Ï‡¯˘È ˙È„ÓÏ ‰˜ÂÁ‰ ÔÂÈÎ ÍÈÏ‰ ‰‡¯‰ ÏÎÎ ÌÏ˘ÂÈ ˙Â‡·‰ ÌÈ˘·
¯˜ÈÚ·Â ,‰ÎÂ˙ ÏÚ ÈËÈÏÂÙ‰ Í·Ò‰ ÌÂÈÎ ÈËÂÂÏ¯ ¯˙Â ‰˜ÂÁ‰ ˙Â„Â‡ ÏÚ È¯ÂËÒÈ‰‰
‰ÈÈÙÂ‡ ˙‡ ,‰˙Â‰Ê ˙‡ Ô‚ÚÏ ÈÂÙˆ ‰Ê ‡Â·Ó .‰Ï ‡Â·Ó‰ ÁÂÒÈ Ï˘ ·Î¯ÂÓ‰ ¯‚˙‡‰
ÔÓ ˙ÈÎÂÈÁÂ ˙È¯Â·Èˆ ,˙ÈËÙ˘Ó ˙Â·È˘Á ÂÏ ‰È‰˙ .‰È„Ó‰ Ï˘ „ÂÒÈ‰ ÈÎ¯Ú ˙‡Â
,Ï‡¯˘È· ËÂÚÈÓÂ ·Â¯ ÈÒÁÈ ÏÚ Ì‚ ÔÈ¯˜‰Ï ÈÂÙˆ ‰˜ÂÁÏ ‡Â·Ó‰ .‰Â˘‡¯‰ ‰ÏÚÓ‰
˜ÏÁ‰ ‡Â‰ ‡Â·Ó‰ .˙ÈÏ‡¯˘È‰ ‰¯·Á· „Á‡ÓÂ „ÎÏÓ Ì¯Â‚ ,˙ÂÂ˜Ï ˘È ÍÎ ,˙ÂÂ‰ÏÂ
Â˙ÚÙ˘‰ .ÌÈÁ¯Ê‡ Ï˘ ÌÈ·¯ ˙Â¯Â„ ÌÈ„ÓÂÏ ÂÈÎ¯Ú ˙‡˘Â ¯ÙÒ‰ È˙·· „ÓÏ‰ ‰˜ÂÁ·

.˙ÈÏÂ·ÓÈÒ‰ ‰Ó¯· Ô‰ ˙ÈËÙ˘Ó‰ ‰Ó¯· Ô‰ ,‰‰Â·‚ ‰¯·Á‰ ÍÂ˙· ÌÈÒÁÈ‰ ÏÚ
ÂÈ„È˜Ù˙ ÏÚ ,‰˜ÂÁÏ ‡Â·Ó‰ ˙Â„Â‡ ÏÚ ÌÈË·È‰ ‰ÓÎ ¯È‡‰Ï Â˘˜È· ‰Ê ¯Ó‡Ó·
ÛÂˆ¯Â ·Î¯ÂÓ ÍÈÏ‰ ‡Â‰ ‰˜ÂÁÏ ‡Â·Ó ÁÂÒÈ ,¯ÂÓ‡Î .ÈËÙ˘Ó‰ Â„ÓÚÓ ÏÚÂ ÌÈÂ˘‰
ÂÁÂÒÈ ¯Á‡Ï Ì‚ .Ï‡¯˘È ˙È„Ó·Î ˙ÂÚÂÒ˘Â ˙ÂÈ˙Â·¯˙-·¯ ˙Â¯·Á· „ÁÂÈÓ· ,ÌÈÈ˘˜
‡Â·Ó· ‰ÏÈÓ ÏÎ ;Â˙Â˘Ï ‰˘È¯„ ‰ÏÂÚ ˙Á‡ ‡ÏÂ ,˙ÂÈËÙ˘Ó ˙ÂÈÚ· ÌÈ˙ÚÏ ˙Â¯˙Â
˙Â„Á‡ ,˙Â‰Ê ˘Â·È‚Ï ÔÂ‚ÓÎ Â„È˜Ù˙ ÏÚ ÚÈÙ˘‰Ï ‰ÈÂ˘ÚÂ ˙È„Ù˜ ‰ÈÁ· ˙¯·ÂÚ
˙‡¯˜Ï ‰˜ÂÁÏ ‡Â·ÓÏ ‰Úˆ‰ „ˆÏ ‰ÂÂ˘Ó ¯˜ÁÓ ÌÂ¯˙Ï „ÚÂ ¯Ó‡Ó‰ .˙Â„ÈÎÏÂ

.·Â¯˜‰ ¯Â˘Ú· ˙ÈÏ‡¯˘È‰ ‰¯·Á· ÌÈÈ˜˙‰Ï ÈÂÙˆ‰ ,‰Ê ÍÈÏ‰˙
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