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A state of war puts all the members of the two nations respectively in
hostility to each other; and to suffer individuals to carry on a friendly or
commercial intercourse, while the two Governments were at war, would be
placing the act of government and the acts of individuals in contradiction to
each other. It would counteract the operations of war, and throw obstacles in
the way of public efforts and lead to disorder, imbecility and treason.”®
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Article 21 to the Instructions for the Government of Armies of the United States in the 25
Field, General Order No. 100 by the President Lincoln (24 April, 1863)

JAMES KENT, COMMENTARIES ON AMERICAN LAW 53-67, Article 1, Section 8, W7 26
GEORGE P. FLETCHER, :03 X7 2°2°Up9) 12 parnd 3anona 1072 .Clause 11 (1826)
.ROMANTIC AT WAR: GLORY AND GUILT IN THE AGE OF TERRORISM 44-91 (2002)

Porter v. Freudenberg, [1915] 1 K.B. 857: “All subjects owing allegiance to the Crown 27
T (W79 NWAD :1972) were at war with subjects of the State at war with the Crown”
Schaffenius v. Goldberg, [1916] 1 K.B. 284; Rodriguez v. Speyer Brothers, [1919] :02
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Johnson v. Eisentrager, 339 U.S. 763: “In war, the subjects of each country were 28
enemies to each other, and bound to regard and treat each other as such... In war every
individual of the one nation must acknowledge every individual of the other nation as
his own enemy — because the enemy of his country”; In re Territo, 156 F.2d 142, 145:
“In war, all residents of the enemy country are enemies”; Prize cases, 67 U.S. 635:
“The law of war... convert every citizen of the hostile state into a public enemy, and
.treat him accordingly, whatever may have been his previous conduct.”

Bassi v. Sullivan, 18 D.L.R. 452 (1914); Gusetu v. Laing, Q.J. No.15 (QSC) (1915); 29
International Assn. of Science and Technology for Development v. Hamza, 122 D.L.R.
.4th 92, 98 (1995)
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Stanley Hoffmann, Rousseau on War and Peace, 57 :03 W7 (1956 ,037nn 7k Ao
.AMER. POLITICAL SCIENCE REV. 317,321 (1963)
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JEAN-JACQUES ROUSSEAU, THE STATE OF WAR (trans. by C. E. Vaughan, 1917) 33
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A Rising Tide Lifis Mood in the Developing World: Sharp Decline in Support for 36
Suicide Bombing in Muslim Countries, PEW GLOBAL ATTITUDES PROJECT (July 24,
2007)
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“An alien enemy. .. does not mean a subject of a state :27 7 2V ,Sovfracht NWID 40
at war with this country, but a person, of whatever nationality, who is carrying on
business in, or is voluntarily resident in, the enemy's country... even a British subject,
if voluntarily resident in enemy territory, would be treated at common law as [enemy
alien]... [it] does not turn on allegiance, but on locality...it is not a question of
.nationality or of patriotic sentiment”

Malcolm M. Lewis, Domicile as a Test of Enemy :03 R .15 7997 292 .00 O 41
Character, 4. BRIT. Y. B. INT’L L. 77 (1923-1924); ALBERT V. DYCEY & JOHN
HUMPHREY CHARLILE MORRIS, ON THE CONFLICT OF LAWS 231-236 (11th ed. 1987);
JuLus STONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICTS 442-443 (2nd ed.
1959); ARNOLD D. MCNAIR, LEGAL EFFECTS OF WAR 132 (3rd ed. 1948); ARNOLD D.
;(7°1Pn :19779) MCNATR & ARTHUR D. WATTS, THE LEGAL EFFECTS OF WAR 341 (1966)
“Nationality is no longer a test of alienage in the :27 7wn %2 2977 nwao
enforcement of civil rights. The test is the place where a person voluntarily resides... a
person who is a British subject or the subject of a neutral State is regarded for all
NWwAId ;purposes as an enemy alien if he is voluntarily residing in... a hostile country.”
“The test of a person being an alien enemy is not his nationality :27 Y7 2°V% 9070
Y9 ,Sovfracht MWD ;but the place in which he resides or carries on business.”
“An alien enemy does not mean a subject of a state at war with this country, :27 77y7
but a person, of whatever nationality, who is carrying on business in, or is voluntarily
.resident in, the enemy's country.”

.59-47 'y 15 7w Y0 e 42

J. Gregory Sidak, War, Liberty and Enemy Aliens, 67 N.Y.U L. REv. 1402, 1405-1425 43
769 "mya 28 mwn 9y Eisentrager ;(1992)
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Can a person in this country and a person in an enemy country exchange
binding promises to marry? It is submitted that, so far as English law is
concerned, the answer is in the negative.

Michael Kagan, Destructive Ambiguity: Enemy Nationals and the Legal Enabling of 44
Ethnic Conflict in the Middle East, 38 CoLuM. HUMAN RGT. L. REV. 263, 310-316
("R 19R9) (2007)
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.Amin v. Brown, EWHC 1670 at para. 21-22 (2005) :°23I82 7219187 1R 46
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The general rule of American and British courts is that contracts made with
alien enemies during war are illegal and void... so far the restrictions have
been applied only to financial and commercial contracts, though the
language of the prohibitions, taken literally, is broad enough to cover even

. .48
a promise to marry an enemy alien.
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Geroge J. Webber, Effect of War on Contracts, 31 HARV. L. REV. 640, 641-642 (1918) 48

.1948 n1wa 3 P W 1PN .The War Brides Act of 1945, H.R. 4851 Pub. L. 271 49

"9 (Knauff w9 :1979) Knauff v. Shaughnessy, 338 U.S. 537, 543-544 (1950) 50
9902 XMW AMDD .0NANPA M2AYNA nRY 0% R "]1035 353’\? Knauff
.ELLEN R. KNAUFF, THE ELLEN KNAUFF STORY (1952):72n5w
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Yoav Peled, Citizenship Betrayed: Israel’s Emerging Immigration and Citizenship 58
('R ™ — %W 01N) Regime, 8 THEORETICAL INQUIRIES IN LAW 603, 616-617 (2007)
70719 MR P 20m0Wwn IR A1TA" 077 NIAKY 120 12K L7201 21T RO 59
LT :1209) (2005) 692,643 1 Swpm vowy "2003-3"own L(AVY NDRINT) DRI

.86 '09,9 77wn 25 ORI NNy (10771 120,520
Will Kymlicka, Multiculturalism and Minority Rights: West and East, 4 JEMIE 1, 60
19-20 (2002): “The trend towards greater accommodation of diversity can be blocked
or deflected by considerations of security. Whether in the East or West, states will not
accord greater powers or resources to groups that are perceived as disloyal, and
therefore a threat to the security of the state. In particular, states will not accommodate
groups which are seen as likely to collaborate with foreign enemies. Most Western
democracies are fortunate that this is rarely an issue. For example, if Quebec gains
increased powers, or even independence, no one in the rest of Canada worries that
Quebec will start collaborating with Iraq or the Taliban or China to overthrow the
Canadian state. Quebecois nationalists may want to secede, but an independent Quebec
would be an ally of Canada, not an enemy... So too with Catalonia: if Catalonia
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becomes more autonomous, or even independent, it will still be an ally, not an enemy
of Spain. So too with Scotland vis-a-vis the rest of Britain, Flanders vis-a-vis the rest of
Belgium, or Puerto Rico vis-a-vis the rest of the United States [...] This is particularly
a concern where the minority is related to a neighboring state by ethnicity or religion,
so that the neighboring state claims the right to intervene to protect 'its' minority.”
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official, representative, or spokesman of the Palestinian Liberation Organization is
a1 07X %.considered, for purposes of this Act, to be engaged in a terrorist activity”
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Harisiades v. Shaughnessy, 342 U.S. 580, 587 (1952): “Though the resident alien may 66
be personally loyal to the United States, if his nation becomes our enemy, his
allegiance prevails over his personal preference, and makes him also our enemy”

Narenji v. Civiletti, 617 F.2d 745 (D.C. Cir. 1979) 67

Immigration and Nationality Act, § 212(a)(3)(b)(i)(IX) 68

Michael J. Garcia & Ruth E. Wasem, Immigration: Terrorist Grounds for Exclusion 69
and Removal of Aliens, CRS REPORT FOR CONGRESS (2006)

THE NATIONAL COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES 80, 70
383-384 (2004): “In the decade before September 11, 2001, border security —
encompassing travel, entry and immigration — was not seen as a national security
matter... Had they done so... [it] could have allowed authorities to intercept 4 to 15
hijackers... for terrorists, travel documents are as important as weapons.”
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No nonimmigrant visa... shall be issued to any alien from a country that is
a state sponsor of international terrorism unless the Secretary of State
determines... that such alien does not pose a threat to the safety or national
security of the United States.”
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Janice L. Kephart, Immigration and Terrorism: Moving Beyond the 9/11 Staff X1 71
.Report on Terrorist Travel, 24 CENTER FOR IMMIGRATION STUDIES (2005)

Kandamar v. Gonzales, 464 F.3d 65, 73-74 (1st Cir. 2006): “Congress may permissibly 72
set immigration criteria based on an alien’s nationality or place of origin... [for]
monitoring nationals from certain countries to prevent terrorism”; Reno v. American-
Arab Anti-Discrimination Committee, 525 U.S. 471 (1999): “the Executive should not
have to disclose its ‘real’ reasons for deeming nationals of a particular country a special
threat... even if it did disclose them a court would be ill equipped to determine their
Roudnahal v. Ridge, :03 XM .authenticity and utterly unable to assess their adequacy”
310 F. Supp. 2d 884, 892-893 (N.D. Ohio 2003); Ali v. Gonzalez, 440 F.3d 678, 681 n.
4 (5th Cir. 2006); Zafar v. U.S. Att’y Gen., 461 F.3d 1357, 1367 (11th Cir. 2006);
Shaybob v. Att’y Gen., 189 Fed.Appx. 127, 129-130 (3d Cir. 2006); Malik v.
.Gonzales, 213 Fed.Appx. 173 (4th Cir. 2007)

Section 306 of the Enhanced Border Security and Visa Reform Act of 2002, 107 P.L. 73
('R — 5w 7waTaT) 173; 116 Stat. 543
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MOTOMURA, IMMIGRATION AND CITIZENSHIP: PROCESS AND PoLiCY 497-504 (5th ed.
.2003)
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