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Yaniv Roznai 

TOWARDS A THEORY OF CONSTITUTIONAL UNAMENDABILITY:  

ON THE NATURE AND SCOPE OF THE CONSTITUTIONAL AMENDMENT POWERS
 

1. INTRODUCTION 

onstitutions change with time. Such change can take place in 

various ways: according to a procedure stipulated within them or 

outside of the formal amendment process, for instance, through 

judicial interpretations or practice1. A modification of a constitutional text’s 

meaning through interpretation may often carry a greater effect than its for-

mal modification.2 For some, the issue of amendments is less interesting 

than that of informal transformation3. Nonetheless, formal amendments re-

main an essential means of constitutional change and raise imperative ques-

tions which are far from being tedious4.  

Amendment procedures are nowadays a universally recognised meth-

od5. They are important since “the ultimate measure of a constitution is how 

 
 This is an edited excerpt from Part II, Ch. 4, 5 of Y. ROZNAI, Unconstitutional Constitu-

tional Amendments – The Limits of Amendment Powers, Oxford, Oxford University Press, 

2017. I thank the publishers for their permission to publish this excerpt. This paper was 

presented at NUI Galway Legal and Political Theory Workshop; Trinity College Dublin 

School of Law Seminar; The College of Management Academic Studies School of Law 

Staff Seminar; IDC School of Law Staff Seminar; Tel Aviv University Faculty of Social 

Science, Political Science Department Staff Seminar; Hebrew University Faculty of Law 

Staff Seminar; Haifa Faculty of Law Staff Seminar; Minerva Center for the Rule of Law 

under Extreme Conditions Seminar. I thank the organizers and participants in these events 

for their comments.  

1 See D. OLIVER and C. FUSARO (eds.), How Constitutions Change – A Comparative Study, 

Oxford, Hart Publishing, 2011; X. CONTIADES (ed.), Engineering Constitutional Change: A 

Comparative Perspective on Europe, Canada and the USA, London, Routledge, 2012.  

2 D. GRIMM, “Constitutional Adjudication and Constitutional Interpretation: Between Law 

and Politics”, NUJS L. Rev., 4 15, 2011, p. 27. Some claim that certain judicial interpreta-

tions of the U.S. Constitution are better viewed as amendments. See F.R. COUDERT, “Judi-

cial Constitutional Amendment”, Yale LJ, 331, 1904, p. 13; S. LEVINSON, “How Many 

Times Has the United States Constitution Been Amended? (A) <26; (B) 26; (C) 27; 

(D) >27: Accounting for Constitutional Change”, in S. LEVINSON (ed.), Responding to Im-

perfection: The Theory and Practice of Constitutional Amendment, Princeton, Princeton 

University Press, 1995, p. 33. 

3  G. JELLINEK, “Constitutional Amendment and Constitutional Transformation”, in 

A.J. JACOBSON and B. SCHLINK (eds.), Weimar – A Jurisprudence of Crisis, Berkeley, Uni-

versity of California Press, 2002, p. 54.  

4 A. VERMEAULE, “Constitutional Amendments and the Constitutional Common Law”, in 

R. W. BAUMAN and T. KAHANA (eds.), The Least Examined Branch – The Role of Legisla-

tures in the Constitutional State, Cambridge, CUP, 2006, p. 229.  

5 D.S. LUTZ, “Toward a Theory of Constitutional Amendment”, Am. Pol. Sci. Rev., 355, 

88(2), 1994, p. 35; H. VAN MAARSEVEEN and G. VAN DER TANG, Written Constitutions: 

Computerized Comparative Study, New York, BRILL, 1978, p. 80. 
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it balances entrenchment and change6”. Indeed, since the modern era of con-

stitutionalism, the amendment formula is considered important as the “heal-

ing principle” that allows the constitution to stand the test of time7; it is “the 

keystone of the Arch8”. However, the “rule of change9” is not merely a 

technical mechanism of balancing stability and flexibility. It directly impli-

cates the nature of the constitutional system, as it is “the space in which law, 

politics, history and philosophy meet10”.  

Whereas the definition of the nature of the amendment power is among 

the most abstract questions of public law11, the question of its scope raises 

important practical questions. Are there any constitutional principles so fun-

damental that they carry a supra-constitutional status in the sense that they 

cannot be amended12? Does a radical constitutional change brought about 

through an amendment become a revolutionary act13? There is an increasing 

trend of unamendability in global constitutionalism. Unamendability de-

scribes the (explicit or implicit) resistance of constitutional subjects to their 

amendment14. Whereas between 1789 and 1944, only 17% of world consti-

tutions included unamendable provisions, between 1945 and 1988, 27% of 

world constitutions enacted in those years included such provisions, and out 

of the constitutions which were enacted between 1989 and 2013 already 

53% included unamendable provisions15. Unamendability is not merely de-

clarative. In various jurisdictions, such as India, the Czech Republic, Turkey 

and Brazil, amendments which violate those unamendable subjects may be 

considered unconstitutional and invalidated by courts 16 . The idea that 

 
6 E. CHEMERINSKY, “Amending the Constitution”, Mich. L. Rev., 1561, 1998, p. 96.  

7 G.S. WOOD, The Creation of the American Republic 1776-1787, Chapel Hill, University 

of North Carolina Press, 1969, p. 613.  

8 R.R. MARTIG, “Amending the Constitution – Article Five: The Keystone of the Arch”, 

Mich. L. Rev. 1253, 1284, 1937, p. 35.  

9 H.L.A. HART, The Concept of Law, Oxford, Clarendon Press, 1961, p. 93-94.  

10 M. ANDENAS, “Introduction”, in M. ANDENAS (ed.), The Creation and Amendment of 

Constitutional Norms, London, BIICL, 2000, p. XII-XIII. See also S. MARKMAN, “The 

Amendment Process of Article V: A Microcosm of The Constitution”, 

Harv. JL. & Pub. Pol’y 113, 115, 1989, p. 12.  

11 C. KLEIN, “Is There a Need for an Amending Power Theory?”, Isr. L. Rev. 203, 1978, 

p. 13.  

12 Supraconstitutional are principles or rules that might be placed “above” the constitutional 

power. See Y. ROZNAI, “The Theory and Practice of ‘Supra-Constitutional’ Limits on Con-

stitutional Amendments”, ICLQ 557, 62(3), 2013. 

13  A. PROKAS CHATTERJEE, “Constitutional Changes: Problems and Prospects”, So-

cial Scientist 58, 5(4), 1976, p. 70. 

14 R. ALBERT, “Counterconstitutionalism”, Dalhousie LJ 1, 31, 2008, p. 37-44.  

15 Y. ROZNAI, Unconstitutional Constitutional Amendments – The Limits of Amendment 

Powers, Oxford, OUP, 2017, p. 20-21. See also Y. ROZNAI, “Unamendability and The Ge-

netic Code of The Constitution”, Eur. Rev. Pub. L., 27(2), 2015, p. 775; Y. ROZNAI, “Un-

constitutional Constitutional Amendments – The Migration and Success of a Constitutional 

Idea”, Am. J. Comp. L., 61(3), 2013, p. 657, (Y. ROZNAI, “Migration”).  

16 See e.g. Y. ROZNAI, “Legisprudence Limitations on Constitutional Amendments? Reflec-

tions on the Czech Constitutional Court’s Declaration of Unconstitutional Constitutional 
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amendments that were enacted according to the procedure could be declared 

unconstitutional on the grounds that their content is at variance with the ex-

isting constitution is perplexing. After all, is it not the purpose of amend-

ments to change the constitution17? 

Indeed, at first glance, the very idea of an “unconstitutional constitu-

tional amendment” seems puzzling. The power to amend the constitution is 

a supreme power within the legal system, and as such, it can reach every 

rule or principle of the legal system18. If this power is indeed supreme, how 

can it be limited? If it is limited, how can it be supreme? This is the legal 

equivalent of the “paradox of omnipotence”: can an omnipotent entity bind 

itself? Both positive and negative answers lead to the conclusion that it is 

not omnipotent19. Moreover, if the amendment power is a kind of constitu-

ent power, then it remains unclear why a prior manifestation of that power 

prevails over a later exercise of a similar power. Quite the reverse: accord-

ing to the lex posterior derogat priori principle, a later norm should prevail 

over a conflicting earlier norm of the same normative status20. Finally, the 

constitution, which expresses the people’s sovereign power, binds and 

guides parliament’s ordinary law-making power21. The common meaning of 

“unconstitutionality” is that an ordinary law, inferior to and bound by the 

constitution, violates it22. How can “unconstitutionality” refer to an act car-

rying the same normative status as the constitution itself? Therefore, the 

idea of an unconstitutional constitutional amendment seems paradoxical23. 

This article argues that clarifying the nature and scope of the constitutional 

amendment power is the first step for undoing this apparent paradox.  

                                                                                                                            

Act”, ICL, 8(1), 2014, p. 29; Y. ROZNAI and S. YOLCU, “An Unconstitutional Constitution-

al Amendment – The Turkish Perspective: A Comment on the Turkish Constitutional 

Court’s Headscarf Decision”, Icon, 10(1), 2012, p. 175; Y. ROZNAI, “The Migration of the 

Indian Basic Structure Doctrine”, in M. LOKENDRA (ed.), Judicial Activism in India – A 

Festschrift in Honour of Justice V.R. Krishna Iyer, Universal Law Publishing Co., 2012, 

p. 240; M. FREITAS MOHALLEM, “Immutable Clauses and Judicial Review in India, Brazil 

and South Africa: Expanding Constitutional Courts’ Authority”, Int’l J. Hum Rts., 15(5), 

2011, p. 765. 

17  U.K. PREUSS, “The Implications of ‘Eternity Clauses’: The German Experience”, 

Isr. L. Rev., 44(3), 2011, p. 429-431.  

18 P. SUBER, “Amendment”, in C. B. GRAY (ed.), Philosophy of Law: An Encyclopedia I, 

New York, Garland Pub., 1999, p. 31.  

19 J.L. MACKIE, “Evil and Omnipotence”, Mind, 64, 1955, p. 200-210; Note, “The Faith To 

Change: Reconciling The Oath To Uphold With The Power To Amend”, Harv. L. Rev., 109 

1995-1996, p. 1747-1751. 

20  M. TUSHNET, “Constitution-Making: An Introduction”, Tex. L Rev., 91 (2012-2013), 

1983, 2005; H. KELSEN, Pure Theory of Law [Max Knight tr.], Berkeley, University of Cal-

ifornia Press, 1967, p. 206. 

21 J. RAWLS, Political Liberalism, New York, Columbia University Press, 1993, p. 231-233. 

22 A.V. DICEY, Introduction to the Law of the Constitution, Indianapolis, (8th edn.), Liberty 

Classics, 1982, p. 371-372. 

23 G.J. JACOBSOHN, Constitutional Identity, Cambridge, Harvard University Press, 2010, 

p. 34; G. DIETZE, “Unconstitutional Constitutional Norms? Constitutional Development in 

Postwar Germany”, Virginia L. Rev., 21, 1956, p. 42. 
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The question of unconstitutional constitutional amendments has recently 

attracted increased attention24. Yet it suffers from the lack of a comprehen-

sive and coherent theoretical framework. The framework which contextual-

ises the theoretical approach of this article is constitutional theory which 

aims to explain the character of existing constitutional arrangements and 

practices25. This article thus develops a general theoretical framework that 

addresses unamendability and explains the doctrine of unconstitutional con-

stitutional amendments. It does not focus on any specific jurisdiction and 

confronts the research questions from a more general perspective since its 

enquiries transcend any specific boundaries insofar as they present phenom-

ena common to all contemporary constitutional democracies.  

This article progresses as follows: section 2 addresses the thorny prob-

lem of the nature of the amendment power: is it an exercise of constituent 

power or constituted power? Reviving the old French doctrine distinguish-

ing between original constituent power and derived constituent power, it ar-

gues that the amendment power is sui generis: it is neither a pure constituted 

power, nor an expression of original constituent power. It is an exceptional 

authority, yet a limited one. I term it a secondary constituent power and ap-

ply a theory of delegation in order to illuminate its unique nature. While 

section 2 explains why the amendment power is limited, section 3 explains 

how it is limited. Following the delegation theory presented in section 2, it is 

argued that the primary constituent power may explicitly limit the inferior 

secondary constituent power. Moreover, any organ established within the 

constitutional scheme to amend the constitution, however unlimited it may 

be in terms of explicit language, nonetheless cannot modify the basic pillars 

underpinning its constitutional authority so as to change the constitution’s 

identity. A constitution, according to this section, has to be read in a founda-

tional structuralist way – as a structure that is built upon foundations. Sec-

tion 4 concludes.  

2. THE NATURE OF AMENDMENT POWERS 

The theoretical path for comprehending any limitation on the amend-

ment power must commence by explaining the nature of that power. The 

manner in which we grasp the nature of the amendment power affects our 

thinking about its scope26. The section begins by illuminating the theoretical 

 
24 See e.g. P. JEN YAP, “The conundrum of unconstitutional constitutional amendments”, 

Global Constitutionalism, 4(1), 2015, p. 114; G. HALMAI, “Unconstitutional Constitutional 

Amendments: Constitutional Courts as Guardians of the Constitution?”, Constellations, 

19(2), 2012 p. 182; O. PFERSMANN, “Unconstitutional Constitutional Amendments: A 

Normativist Approach”, ZöR, 67, 2012, p. 81; A. BARAK, “Unconstitutional Constitutional 

Amendments”, Isr. L. Rev., 44(3), 2011, p. 321; R. ALBERT, “Nonconstitutional Amend-

ments”, Can. J. L. & Jur., 22(1), 2009, p. 5; G.J. JACOBSOHN, “An Unconstitutional Consti-

tution? A Comparative Perspective”, Icon., 4(3), 2006, p. 460. 

25 For such a theory see M. LOUGHLIN, “Constitutional Theory: A 25th Anniversary Essay”, 

OJLS, 25(2), 2005, p. 183-186.  

26 In that respect, a theory of amendment power is connected to a larger theory of constitu-

tionalism. See D. LINDER, “What in the Constitution Cannot be Amended?”, Ariz. L. Rev., 

23, 1981 p. 717-718.  
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distinction between constituent power and constituted power. It then ex-

plores possible understandings of the amendment power, both as a constitu-

ent and a constituted power. It proposes that the amendment power has to be 

regarded as sui generis, a unique power situated in a grey area between the 

two powers. It is distinguished from constituent power in that it ought to be 

comprehended in terms of delegation, but it is also a distinctive form of a 

constituted power. Understanding the exceptional nature of the amendment 

power as a secondary power serves as the theoretical starting point for un-

derstanding its limited scope. 

A. Constituent and Constituted Powers 

In the modern era, a nation’s constitution is regarded as receiving its 

normative status bottom-up; from the political will of “the people” to act as 

a constitutional authority, and through which “the people” manifest itself as 

a political and legal unity27. This notion is now explicitly stated in various 

constitutions28.  

The procreative principle of modern constitutional arrangements is con-

stituent power, understood as the power to establish the constitutional order 

of a nation29. Whereas the idea of the people’s constituent power begins in 

early modern legal thought30, the concept of constituent power finds its first 

articulations in English revolutionary debates of mid-seventeenth century31, 

and has been more fully articulated during the French and North-America 

eighteenth century revolutions32. In order to understand the concept, one has 

to return to Abbé Emmanuel Joseph Sieyès, who distinguished in his ‘What 

is the Third Estate?’ between constituent power (pouvoir constituant) and 

constituted power (pouvoir constitué): “in each of its parts a constitution is 

 
27 U.K. PREUSS, “The Exercise of Constituent Power in Central and Eastern Europe”, in 

M. LOUGHLIN and N. WALKER (eds.), The Paradox of Constitutionalism: Constituent Pow-

er and Constitutional Form, Oxford, OUP, 2007, p. 211-222; L.J. WINTGENS, “Sovereignty 

and Representation”, Ratio Juris, 14(3), 2001, p. 272-274. 

28 A survey of 1978 revealed that 53.6%, of states’ constitutions referred explicitly to the 

sovereignty of the people. See H. VAN MAARSEVEEN and G. VAN DER TANG, Written Con-

stitutions: Computerized Comparative Study, op. cit., p. 93. On how constitutions portray 

the people’s sovereignty see D. J. GALLIGAN, “The Sovereignty Deficit of Modern Consti-

tutions”, OJLS, 33, 2013, p. 1.  

29 M. LOUGHLIN, The Idea of Public Law, New York, OUP, 2004, p. 100. 

30 D. LEE, Popular Sovereignty in Early Modern Constitutional Thought, Oxford, OUP, 

2016, p. 142-143. 

31 M. LOUGHLIN, “Constituent Power Subverted: From English Constitutional Argument to 

British Constitutional Practice”, in M. LOUGHLIN and N. WALKER (eds.), The Paradox of 

Constitutionalism, op. cit., p. 28.  

32 C. KLEIN, “A propos Constituent Power: Some General Views in a Modern Context”, in 

A. JYRÄNKI (ed.), National Constitutions in the Era of Integration, London, Kluwer Inter-

national, 1999, p. 31; H. DIPPEL, “The Changing Idea of Popular Sovereignty in Early 

American Constitutionalism: Breaking Away from European Patterns”, J. Early Republic, 

16(1), 1996, p. 21-26; C. KLEIN, Théorie et pratique du pouvoir constituant, Paris, PUF, 

1996, p. 31; R. ROSWELL PALMER, The Age of the Democratic Revolution: The Challenge, 

Princeton, Princeton University Press, 1959, p. 215-216. 
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not the work of a constituted power but a constituent power33”. The latter is 

the extraordinary power to form a constitution – the immediate expression 

of the nation and thus its representative. It is independent of any constitu-

tional forms and restrictions. The former is the power created by the consti-

tution, an ordinary, limited power, which functions according to the forms 

and mode that the nation grants it in positive law34. Hence, contrary to con-

stituted powers, constituent power is free and independent from any formal 

bonds of positive law created by the constitution. “The nation”, Sieyès 

wrote, “exists prior to everything; It is the origin of everything. Its will is 

always legal. It is the law itself35”. The constitution, as a positive law, ema-

nates “solely from the nation’s will36”. For Sieyès, the nation is free from 

constitutional limits as the sovereign people are exterior to their institutions; 

the constituent power was unlimited for “it would be ridiculous to suppose 

that the nation itself could be constricted by the procedures or the constitu-

tion to which it had subjected its mandatories37”.  

The conceptual relationship between constituent and constituted powers 

is that of subordination. Constituted powers are legal powers (competence) 

derived from the constitution (and are limited by it). They owe their exist-

ence to the constituent power and depend on it; thus, constituent power is 

superior to them. In contrast to constituted power, constituent power is un-

limited – at least in the sense that it is not bound by previous constitutional 

rules and procedures38. On that account, the distinction between constituent 

and constituted powers is imperative for any investigation regarding possi-

ble limitations on the amendment power, since if this power is conceptual-

ised as a constituted power, it is subordinated to the constitution, whereas if 

it is conceptualised as constituent power, then it should be regarded as un-

limited and unbound by prior constitutional rules39. However, as demon-

strated in the next section, this classification seems extremely thorny when 

one has to assess the amendment power.  

 
33 E.-J. SIEYÈS, Political Writings, Indianapolis, Hackett Publishing Company, 2003, p. 136.  

34 Ibid., p. 134-137.  

35 Ibid., of course, the distinction between constituent and constituted power can be traced 

back to Bodin’s distinction between sovereignty and the government. See M. LOUGHLIN, 

Foundations of Public Law, Oxford, OUP, 2010, p. 58, p. 70-72; M. LOUGHLIN, “The Con-

cept of Constituent Power” Eur. J. Pol. Theory, 13(2), 2014, p. 218. 

36 E. J. SIEYÈS, Political Writings, op. cit., p. 136. 

37 Ibid., p. 136-137. See also L. JAUME, “Constituent Power in France: The Revolution and 

its Consequences”, in M. LOUGHLIN and N. WALKER (eds.), The Paradox of Constitutional-

ism, op. cit., p. 67-68.  

38 L. CORRIAS, “The Legal Theory of the Juridical Coup: Constituent Power Now”, Ger-

man LJ., 12(8), 2011, p. 1558-1559; M. LOUGHLIN and N. WALKER, “Introduction”, in The 

Paradox of Constitutionalism, op. cit., p. 1-2. 

39 See e.g. R.S. KAY, “Constituent Authority”, Am. J. Comp. L., 59, 2011, p. 715-719.  
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B. The Amendment Power as Sui Generis 

The constituent power establishes the constitution, which in turn regu-

lates the ordinary constituted powers, such as the executive, legislative, and 

judiciary. Once the constituent power has fulfilled its extraordinary consti-

tuting task, it “retire[s] into the clouds”, and from that moment public au-

thority is exercised under the constitution40. Thus, by establishing a consti-

tution, the constituent power is “digging its own grave41”. At the backdrop 

of this story, the amendment power is an extraordinary authority42. It is “pe-

culiar and not fully understandable in terms of the hierarchical model of the 

legal pyramid43”. The reason for that is because, as Stephen Holmes and 

Cass R. Sunstein observe, it “does not fit comfortably into either category. It 

inhabits a twilight zone between authorizing and authorized powers. […] 

The amending power is simultaneously framing and framed, licensing and 

licensed, original and derived, superior and inferior to the constitution44”.  

On the one hand, if “the people” control the government (qua constitut-

ed powers) through the constitution, then arguably, constitutional amending 

power is “the highest power in the nation’s political life45”. Viewed in that 

respect, the amendment process is a mechanism for constitution-makers to 

‘share part of their authority’ with future generations46. Ostensibly, if it is 

permissible for “the people” to re-shape their constitution, amending a con-

stitution, like constitution-making, is part of the people’s ultimate constitu-

ent power. This is the prevailing approach of American constitutionalism47. 

“Americans”, as Gordon Wood wrote, “had in fact institutionalized and le-

gitimized revolution48”. Several arguments support this approach:  

Supremacy argument: constituted powers are bound by the constitution. 

By means of amendments, “the people” may alter constituted powers. 

Therefore, this power differs from and superior over ordinary constituted 

 
40 J. BRADLEY THAYER, The Origin and Scope of The American Doctrine of Constitutional 

Law, Boston, Little Brown, 1893, p. 5. 

41  U.K. PREUSS, “The Exercise of Constituent Power in Central and Eastern Europe”, 

op. cit., p. 220.  

42 C. SCHMITT, Constitutional Theory [J. Seitzer trns.], Durham, Duke University Press, 

2008, p. 150.  

43  U.K. PREUSS, “The Implications of ‘Eternity Clauses’: The German Experiencee”, 

op. cit., p. 430.  

44 S. HOLMES and C.R. SUNSTEIN, “The Politics of Constitutional Revision in Eastern Eu-

rope” in S. LEVINSON (ed.), Responding to Imperfection, op. cit., p. 275. 

45 B. BRESLIN, From Words to Worlds – Exploring Constitutional Functionality, Baltimore, 

JHU Press, 2009, p. 106.  

46  L.H. TRIBE and T.K. LANDRY, “Reflection on Constitution-Making”, 

Am. UJ. Int’L. L. & Pol’y, 8, 1993, p. 627-631. 

47 S.M. GRIFFIN, “Constituent Power and Constitutional Change in American Constitution-

alism”, in M. LOUGHLIN and N. WALKER (eds.), The Paradox of Constitutionalism, op. cit., 

p. 49-50, p. 66; E. SAMUEL CORWIN and M.L. RAMSEY, “The Constitutional Law of Con-

stitutional Amendment”, Notre Dame Law, 26, 1951 p. 185-188. 

48 G.S. WOOD, The Creation of the American Republic 1776-1787, op. cit., p. 614.  
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powers and must be of a constitutive nature. Not only can it modify other 

constituted powers, but it may also, arguably, change its own boundaries 

since it possesses Kompetenz-Kompetenz. 

Procedural argument: most constitutions provide different procedures 

for ordinary legislation and constitutional amendments, which emphasize 

the exceptional process of constitutional amendment 49 . This distinction 

strengthens the argument that the amendment procedure is not an ordinary 

constituted power; but different from and more unique than ordinary law 

making50.  

Consequential argument: from a juridical perspective, constituent power 

is “the source of production of constitutional norms51”. If constituent power 

produces constitutional laws that govern constituted powers, then amending 

those constitutional laws is an exercise of constituent power. Amending a 

constitutional provision creates the same legal product as writing a new pro-

vision. Therefore, amending the constitution is arguably an exercise of a 

power similar to that which created the constitution in the first place – con-

stitute power:  

On the other hand, the mere stipulation of an amendment procedure 

points to its instituted and thus constituted – rather than constituent – nature. 

True, it has a remarkable capacity to reform governmental institutions; yet it 

is still a legal competence defined in the constitution and regulated by it52. 

Even if one applies here the concept Kompetenz-Kompetenz, the constituent 

power declares the constituted power competent to define its competences, 

but only within the limits set in the constitution53. If all powers derive from 

the constitution, then the amending power must be a constituted power just 

like the legislative, judicial, or executive powers54. As a legally defined 

power originating in the constitution, it cannot ipso facto be a genuine con-

stituent power.  

As a result, the amending power is multi-faced. It carries dual features 

of both constituent and constituted powers, hence the question of its nature 

is a knotty on. Asem Khalil writes that the amendment power is “constituent 

power in nature and a constituted power in function55”. In contrast, Grégoire 

 
49 R. ALBERT, “The Structure of Constitutional Amendment Rules”, Wake Forest L. Rev., 

49, 2014, p. 913; R. ALBERT, “Amending Constitutional Amendment Rules”, Icon, 13(3), 

2015, p. 655.  

50 U.K. PREUSS, “The Implications of ‘Eternity Clauses’: The German Experience”, op. cit., 

p. 436. 

51 A. NEGRI, Insurgencies: Constituent Power and the Modern State [Maurizia Boscagli 

trs.], Minneapolis, University of Minnesota Press, 1999, p. 2.  

52 M. SUKSI, Making a Constitution: The Outline of an Argument, rättsvetenskapliga institu-

tionen, 1995, p. 5, p. 10-11. 

53 R. BARENTS, The Autonomy of Community Law, Abo, Kluwer Law International, 2004, 

p. 91. 

54 U.K. PREUSS, “The Implications of ‘Eternity Clauses’: The German Experience”, op. cit., 

p. 430. 

55 A. KHALIL, The Enactment of Constituent Power in the Arab World: The Palestinian 

Case, PhD Thesis, Fribourg, University of Fribourg, Helbing & Lichtenhahn, 2006, p. 25. 
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Webber claims that the amendment formula is constituted by nature, but 

functions as constituent authority56. Since this power does not fit comforta-

bly into any of these categories, it should neither be regarded as another 

form of constituted power nor equated with the constituent power; it is a sui 

generis power57.  

C. The Secondary Constituent Power  

(i) The Distinction between ‘Original’ and ‘Derived’ Constituent Powers 

 “To know how the constitution of a given State is amended”, 

A.V. Dicey wrote, “is almost equivalent to knowing who is the person or 

who are the body of persons in whom, under the laws of that State, sover-

eignty is vested58”. Note that Dicey is not stating that sovereignty is vested 

in the amendment authority but uses a terminology of “not quite” – but 

“very nearly” – sovereignty. This resembles Max Radin’s two notions of 

“sovereignty”. Radin distinguished between real sovereignty, which can ma-

terialise only in revolutions, and “minor or lesser sovereigns”, created by the 

real sovereign. The amendment power, created by the “original sovereign”, 

is a lesser sovereign, “almost sovereign”, situated between the real sover-

eign and lesser sovereign, such as governmental functions59. The basic pre-

supposition underpinning Radin’s argument, and the one this article advanc-

es, is that the amendment power is a special power, weaker than the constit-

uent power but greater than the ordinary constituted powers. This proposi-

tion revives and relies upon the French doctrine that distinguishes between 

original constituent power (pouvoir constituant originaire) and derived (or 

derivative) constituent power (pouvoir constituant derivé). The first is a 

power that is exercised in revolutionary circumstances, outside the laws es-

tablished by the constitution, and the latter is the legal power exercised ac-

cording to rules established by the constitution.  

This distinction between original and derived constituent powers was 

developed during the debates of the French National Assembly on the 1791 

Constitution, albeit with different terminology60. At the assembly, debates 

took place on how the Constitution ought to be amended in light of the fra-

gility of the constitutional project. The adopted process was that the Consti-

tution would be unamendable for ten years, after which amendments could 

 
56 G.C.N. WEBBER, The Negotiable Constitution – On the Limitation of Rights, Cambridge, 

CUP, 2009, p. 49. 

57 For a similar claim see L.B. ORFIELD, Amending the Federal Constitution, Ann Arbor, 

The University of Michigan Press, 1942, p. 118-119; D. CONRAD, “Constituent power, 

Amendment and Basic Structure of the Constitution: A Critical Reconsideration”, Del-

hi L. Rev., 6-7, 1977-1978, p. 14-15.  

58 A. V. DICEY, “Constitutional Revision”, L. Q. Rev., 11, 1895, p. 387-388. 

59 M. RADIN, The Intermittent Sovereign, Yale LJ, 39, 1929-1930, p. 514, p. 525-526. 

60 A. LE PILLOUER, « Pouvoir constituant originaire et pouvoir constituant dérivé : à propos 

de l’émergence d’une distinction conceptuelle », Revue d’histoire des Facultés de Droit et 

de la Science Juridique, 25-26, 2005-2006, p. 123.  
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take place through an Assembly of Revision, and after approval of three 

successive legislatures 61 . During the debates of the National Assembly, 

some argued that the Assembly could not limit or even procedurally frame 

the constituent power, while others sought to minimise the likelihood of fu-

ture constitutional changes. Frochot proposed that there be a differentiation 

between partial and total change to the Constitution, believing that each in-

volves a fundamentally different power. Thus, he proposed a certain proce-

dure for partial change and another (more complex) for a total change62. 

While his proposal was rejected, the distinction he made allowed others to 

justify the ability to limit and frame potential constituent power without for-

feiting the idea of an unlimited constituent power. Barnave explained that 

the total change of the Constitution could not be predicted or controlled by 

the Constitution, because it is an unlimited power belonging inherently to 

the nation. However, the possibility of amending the Constitution is of a 

somewhat different nature, which may be limited and circumscribed. Bar-

nave’s discourse reveals the distinction between original and derived con-

stituent power.  

This idea was evident in Title VII, Art. 1 of the 1791 Constitution, 

which, while acknowledging the nation’s “imprescriptible right to change its 

constitution”, limits the amendment power procedurally “by the means pro-

vided in the constitution itself”, and substantially by allowing amendments 

only to “the articles of which experience shall have made the inconvenienc-

es felt”. Additionally, Title VII, Art. 7, required members of the Assembly 

of Revision to take an oath, “to confine themselves to pass upon the matters 

which shall have been submitted to them […] [and] to maintain […] with all 

their power the constitution of the kingdom […]” Thus, the amendment 

power was conditioned by preserving the constitution63.  

Explaining this special, yet legally defined, power, Oudot wrote that 

some constitutions have organized aside the constituted power, a regular 

constituent power; they have settled the form by which the nation could 

change its political mechanism64. As Claude Klein explains, the original 

constituent power is the power to establish a new legal order (ordre jurid-

ique nouveau). It is an absolute power, which may set procedural and sub-

stantive limits for the exercise of amendments. The derived constituent 

 
61 French Constitution of 1791, Tit. VII. In his “Necessity of an Omnipotent Legislature” 

Bentham severely criticised this near unamendability. See M. SCHWARTZBERG, “Jeremy 

Bentham on Fallibility and Infallibility”, J. History of Ideas, 68(4), 2007, p. 563, p. 576-

579. 

62 A. LE PILLOUER, « Pouvoir constituant originaire et pouvoir constituant dérivé : à propos 

de l’émergence d’une distinction conceptuelle », op. cit., p. 123. For full details of 

Frochot’s proposal see E. THOMPSON, Popular Sovereignty and the French Constituent As-

sembly 1789-91, Manchester, Manchester University Press, 1952, p. 112, p. 158-161. 

63 A. LE PILLOUER, « De la révision à l’abrogation de la constitution : les termes du débat », 

Jus Politicum, 3, 2009, p. 6-8. 

64 J. OUDOT, Conscience et science du devoir : introduction à une explication nouvelle du 

Code Napoléon, t. 2, Paris, A. Durand, 1856, p. 397-399. 
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power acts within the constitutional framework and is therefore limited un-

der the terms of its original mandate65.  

(ii) The Formal and Substantive Theories 

Kemal Gözler recognised two schools of thought, formal and substan-

tive, as the basis for the distinction between the original and derived con-

stituent powers66. According to the formal theory, original and derived con-

stituent powers are distinguished by the form of their exercise. Constituent 

power is exercised outside the forms, procedures, and limits established by 

the constitution. On the other hand, a juridical concept of constituent power 

is exercised in according to rules established by the constitution67. The for-

mal theory can be summarised as follows: original constituent power is ex-

ercised in a legal vacuum, whether in the establishment of the first constitu-

tion of a new state or in the repeal of the existing constitutional order, for 

instance in circumstances of regime change68. In this theory, the nature of 

the original constituent power is extra-legal, a pure fact. This is traditional 

positivist approach as expressed by Hans Kelsen, who does not tackle the 

question of the constituent power, but rather claims that the question of the 

basic norm or obedience to the historically first constitution is assumed or 

presupposed as a hypothesis in juristic thinking69. Likewise, for political 

scientists such as Carl Friedrich, constituent power is not a de jure power 

but a de facto power which cannot be brought under “four corners of the 

Constitution70”. In contrast, derived constituent power is a constraint power 

that acts according to the formal procedures as established in the constitu-

 
65 C. KLEIN, “After the Mizrahi Bank Case – The Constituent Power as Seen by the Su-

preme Court”, Mishpatim, 28, 1997, p. 341-356; C. KLEIN, “The Constituent Power in the 

State of Israel”, Mishpatim, 2, 1970-1971, p. 51-52. See also M. SUKSI, Bringing in the 

People: a Comparison of Constitutional Forms and Practices of the Referendum, Boston, 

Martinus Nijhoff Publishers, 1993, p. 25-26. 

66 K. GÖZLER, Le Pouvoir de Révision Constitutionnelle, Thèse, Bordeaux IV, Université 

Montesquieu, 1995, p. 12-32; K. GÖZLER, Pouvoir constituant, Bursa, Éditions Ekin 

Kitabevi, 1999, p. 10-28. For a similar distinction see R. GUASTINI, “On the Theory of Le-

gal Source”, Ratio Juris, 20(2), 2007, p. 302, p. 307-308.  

67 R. CARRÉ DE MALBERG, Contribution à la théorie générale de l'État, Paris, Sirey,1922, 

réimpression par CNRS 1962, p. 489-500; G. BURDEAU, Essai d’une théorie de la révision 

des lois constitutionnelles en droit français, Thèse, Faculté de droit de Paris, 1930, p. 78-

83; R. BONNARD, « Les actes constitutionnels de 1940 », Revue du Droit Public, 46, 1942, 

p. 48-59; G. HÉRAUD, L’ordre Juridique et Le Pouvoir Originaire, Paris, Sirey, 1946, p. 2-

4 ; G. VEDEL, Droit Constitutionnel, Paris, Sirey, 1949, réimpression Sirey 1989, p. 115-

116. 

68  P. CARROZZA, “Constitutionalism’s Post-Modern Opening”, in M. LOUGHLIN and 

N. WALKER (eds.), The Paradox of Constitutionalism, op. cit., p. 168, p. 174. 

69 H. KELSEN, What is Justice, Berkeley, University of California Press, 1957; p. 261-263; 

H KELSEN, “The Function of a Constitution”, in R. TUR and W. L. TWINING (eds.), Essays 

on Kelsen, Oxford, Clarendon Press, 1986, p. 110; J. RAZ, “Kelsen’s Theory of the Basic 

Norm”, in S. L. PAULSON and B. LITSCHEWSKI PAULSON (eds.), Normativity and Norms: 

Critical Perspectives on Kelsenian Themes, Oxford, OUP, 1998, p. 47.  

70  C.J. FRIEDRICH, Constitutional Government and Politics – Nature and Development, 

New York, Harper & Brothers Publishers, 1937, p. 117.  
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tion. Gözler makes an important clarification: for him, original constituent 

power does not have to be exercised for revising the entire constitution; it 

may be exercised even for amending a single provision (outside of the con-

stitutional amendment process). Similarly, the exercise of the derived con-

stituent power may cover the entire constitution71. 

For the substantive theory, the main criterion distinguishing between 

original and derived constituent powers is the different scope of their ability 

to influence the substance of the constitution72. This theory is best repre-

sented by Carl Schmitt who distinguished between ‘the constitution’ (Ver-

fassung) and “constitutional laws” (Verfassungsgesetz). The constitution 

represents the polity’s constitutional identity, which cannot be amended, and 

constitutional laws regulate inferior issues. The amendment process is de-

signed for the textual change of constitutional provisions, but not of funda-

mental political decisions that form the substance of the constitution. Thus, 

for Schmitt, an amendment cannot annihilate or eliminate the constitution. It 

cannot abolish the right to vote or a constitution’s federalist elements, or to 

transform the president into a monarch. These matters are for the constituent 

power of the people to decide, not the organs authorized to amend the con-

stitution. Thus, an amendment that transforms a state that rests on the power 

of the people into a monarchy, or vice versa, would be unconstitutional73. 

(iii) Integration: A Theory of Delegation 

Gözler argues that these two schools of thought are fundamentally ir-

reconcilable on the grounds that according to the formal theory, as opposed 

to the substantive one, the derived constituent power is limited only by the 

formal conditions under which it operates74. Contrary to Gözler, I argue that 

the two theories should be regarded as mutually reinforcing, rather than ex-

clusive. In order for the formal and substantive theories to coexist, the 

amendment power needs to be comprehended in terms of delegation.  

Delegation affords the legal framework, even if not always consciously 

articulated, to rationalize this state of affairs surrounding the nature of the 

amendment power. Through the amendment provision, “the people” allow a 

constitutional organ to exercise a constituent authority – the authority to 

constitute constitutional laws. When the amendment power amends the con-

stitution, it uses a legal competence delegated to it by the primary constitu-

ent power. As Alf Ross explains “in the concept of delegation is implied a 

vague idea that the entrusting of competence is in the nature of something 

 
71 K. GÖZLER, Le Pouvoir de Révision Constitutionnelle, op. cit., p. 39-44. See similarly 

H.E. WILLIS, “The Doctrine of the Amendability of the United States Constitution”, Indi-

ana L. Rev., 7(8), 1932, p. 457-468.  

72 See generally O. BEAUD, La puissance de l’État, Paris, PUF, 1994. On Beaud’s theory 

see K. GÖZLER, « La théorie d’Olivier Beaud », Ankara Üniversitesi Hukuk Fakültesi Der-

gisi, 46(1-4), 1997, p. 129.  

73 C. SCHMITT, Constitutional Theory, op. cit., p. 150-152. 

74  K. GÖZLER, Le Pouvoir de Révision Constitutionnelle, op. cit., p. 35-44; K. GÖZLER, 

Pouvoir constituant, op. cit., p. 28-30. 
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exceptional in that it permits the delegatus to ‘appear in the role of legisla-

tor75’”. The amendment power is a delegated authority, where the delegatus 

exercises a function of a constituent authority. But why does this infer limit-

ability? Surely, one may claim that this is a “clear case of a non-sequitur” 

since it does not follow from the distinction between original and derived 

constituent power that the amendment power is limited, “for it is conceptu-

ally possible for the derivative constituent power to observe the procedural 

requirements and, at the same time, derogate the Constitution or replace it 

with a new one76”. Nevertheless, modern studies of delegation now adopt 

the model of the “principal-agent” in order to define acts of delegation. The 

one who delegates authority (the original constituent power) is the principal, 

while the one whom the authority is delegated to (the amendment authority) 

represents the agent77. The amendment power is a delegated power exer-

cised by special constitutional agents. When the amendment power amends 

the constitution, it thus acts per procurationem of the people, as their 

agent 78 . Having a principal-agent relationship, the delegated amendment 

power is subordinated to the principal power from which it draws its legal 

competency. Hence, contrary to the original constituent power, the delega-

tion of the amendment power inherently entails certain limitations, as the 

legal framework of delegation is by itself characterised by constraints79. 

Since the amendment power is delegated, it ought to be regarded as a 

trust conferred upon the amendment authority: “All delegated power is trust, 

and all assumed power is usurpation. Time does not alter the nature and 

quality of either”, Thomas Paine reminds us80. True, the amendment au-

thority has the “supreme” amendment power, but it is only a fiduciary pow-

er to act for certain ends81. If the amendment power is delegated, it acts as 

 
75 A. ROSS, “Delegation of Power. Meaning and Validity of the Maxim delegata potestas 

non potest delegari”, Am. J. Com. L., 7(1), 1958, p. 1, p. 14.  

76 C. BERNAL, “Unconstitutional Constitutional Amendments in the case Study of Colom-

bia: An analysis of the Justification and Meaning of the Constitutional Replacement Doc-

trine”, Icon, 11, 2013, p. 339-343. 

77  A. LUPIA, “Delegation of Power: Agency Theory”, in N.J. SMELSER and 

P. B. BALTES (eds.), 5 International Encyclopedia of the Social and Behavioral Sciences, 

Amsterdam, Elsevier, 2001, p. 3375-3377.  
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tional Norms: When Does a Constitutional Amendment Not Amend the Constitution?”, 

Wash. U. L. Q., 80, 2002, p. 194-219. 
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556.  

80 T. PAINE, Rights of Man, Common Sense, and Other Political Writings: Common Sense 

and Other Political Writings, Oxford, OUP, 2008, p. 238. 

81 See S. FREEMAN, “Constitutional Democracy and the Legitimacy of Judicial Review”, 

L. & Phil., 9(4), 1990-1991, p. 327, p. 348-349. See generally E. FOX-DECENT, Sovereign-

ty’s Promise – The State as Fiduciary, Oxford, OUP, 2011; J. PURDY and K. FIELDING, 
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trustee. Trustee of whom? Of “the people” in their original constituent pow-

er.  

Delegation and trust are conceptual keys to the nature (and consequently 

the scope) of amendment powers. The trustee (the amendment authority) has 

a legal right of possession of the trust corpus (the amendment power), con-

ditional on his fiduciary obligation to comply with the terms of the trust 

(procedural or any explicit or implicit substantive requirements) and pursue 

the ends it established to advance (“amend the constitution”) . Due to its na-

ture, the trustee is always conditional and thus the fiduciary amendment 

power necessarily entails limits. As Akhil Amar has argued, within Art. V 

of the U.S. Constitution, the people delegated the amendment power to or-

dinary government, and limitations on the amendment power, as stipulated 

in Art. V, exist only when it is exercised by delegated powers following 

from the people82. Likewise, William Harris correctly claims that when the 

sovereign constitution-maker acts as sovereign, “the notion of limits on con-

stitutional change is inapposite”; however, “when the machinery of gov-

ernment is acting as the agent of the people in its sovereign capacity, the no-

tion of limits not only makes sense; it is necessary83”.  

However, one may claim that even though the amendment power is del-

egated, it is still limitless since it represents the unlimited sovereign. The 

representation of an unlimited constituent power must logically result in a 

similar unlimited amendment power. Such an argument should be rejected. 

There is always a hierarchical relationship between the grantor and the re-

ceiver as “the agent is never equal of the principal84”. This is precisely the 

distinction between original and derived constituent powers.  

How does the theory of delegation manage to integrate the formal and 

substantive theories? First, delegation theory is not restricted to the sub-

stance of amendments. The amendment power must obey the procedure as 

prescribed in the constitution. Similarly, it is required to observe those ex-

plicit (not necessarily procedural, but also substantive) limits set upon it, as 

formally stipulated in the constitution85. Explicit limits on constitutional 

amendments express the idea that exercise of the amendment power – estab-

lished by the constitution and deriving from it – must abide by the rules and 

prohibitions formally stipulated in the constitution. Second, delegation theo-

ry is not restricted to form, but also concerns substance. The delegated 

amendment power, as a rational understanding of that delegation, must be 

 
82  A.R. AMAR, “Philadelphia Revisited: Amending the Constitution Outside Article V”, 

U. Chi. L. Rev., 55, 1988, p. 1054-1058; A. REED AMAR, “The Consent of the Governed: 

Constitutional Amendment Outside Article V”, Colum. L. Rev., 94 1994, p. 458-500; 
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83 W.F. HARRIS II, The Interpretable Constitution, Baltimore, JHUP, 1993, p. 193. 
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cation? Questioning the Unexamined Constitution-making Procedure, New York, 

PhD Thesis, Columbia University, 2013, p. 87.  
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substantively limited, whether these limits are explicitly stated in the consti-

tution or not. Therefore, rather than being exclusive, the formal and substan-

tive theories distinguishing between the constituent power and amendment 

power mutually reinforce one another.  

(iv) Terminological Clarification: Primary and Secondary Constituent Pow-

ers 

Due to the complexity of the concept of the amendment power and its 

relations with the constituent power, various versions have developed in the 

literature to describe these concepts. In the American literature, it was often 

common to distinguish between framing power and amending power86. The 

German often term the amending power verfassungsändernden Gesetz-

geber, the secondary constitutional lawgiver or amending legislature87. In 

French constitutional discourse, the amending power is described by terms 

such as pouvoir constituant dérivé, pouvoir constituant institué, pouvoir de 

révision constitutionnelle, or pouvoir constituant constitué88. Some of these 

terms are oxymoronic or “farfetched89”. In order to elude any confusion, 

some plainly reject the use of the term constituent to describe the amend-

ment power90. I agree that the oft-used terms are imprecise. Both the consti-

tution-making and constitution-amending powers are constitutive in the 

sense that it these are powers to constitute constitutional rules. Nonetheless 

the two are not identical. As for the constitution-making power, I reject the 

use of the term original constituent power. A constitution always bears a 

‘relational account’, and never acts in a pure vacuum91. Every constituent 

process must be based upon a certain prior “constitution-making moment92”. 

Additionally, constitution-making takes many different forms. Some consti-

tutions were formed in revolutionary circumstances, breaking the previous 

constitutional order. Others were constituted through international efforts or 

 
86 C. KLEIN and A. SAJÓ, “Constitution-Making: Process and Substance”, in M. ROSENFELD 
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Past and Future”, William and Mary L. Rev., 49(4), 2008, p. 1377-1379; H. LINDAHL, 
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p. 215-216. 
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imposed by foreign and external forces, such as the cases of Japan and 

Germany after 1945 or post-2003 Iraq93 . Often, the constitution-making 

process is exercised in continuity with existing laws or in accordance with 

pre-determined rules (Post-1989 Eastern Europe and South Africa94). Final-

ly, the exercise of constituent power itself requires a certain representational 

form95. Since constituent power is never purely original, I use the term pri-

mary constituent power instead. It is primary not only because it is the ini-

tial action, but also because it is principal in its relations with the amend-

ment power. Congruently, instead of derived constituent power, I use the 

term secondary constituent power to describe the amendment power. It is 

secondary not merely because it necessarily comes (chronologically) after 

the constitution-making process, but because it is subordinated to the prima-

ry constituent power and inferior to it. This terminology manifests more 

properly these powers’ unique nature and sharpens the delicate distinction 

between them. 

D. Conclusion 

To sum up the argument thus far, the amendment power is a constitu-

tional power delegated to a certain constitutional organ. Since it is a dele-

gated power, it acts as a trustee of “the people” in their capacity as a prima-

ry constituent power. As a trustee, it possesses only fiduciary power; hence, 

it must ipso facto be intrinsically limited by nature. Put differently, a verti-

cal separation of powers exists between the primary and secondary constit-

uent powers. As in the horizontal separation of powers, this separation re-

sults in a power-block. The holder of the amendment power may be restrict-

ed from amending certain constitutional subjects. Identifying the amend-

ment power as a delegated authority is the first step in understanding its lim-

ited scope. I now move on to explain how – according to this theoretical 

presupposition – the amendment power is limited. 
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3. THE SCOPE OF AMENDMENT POWERS 

Based upon the previous section, this section provides the theoretical 

ground that elucidates various explicit and implicit limitations on the 

amendment power.  

A. Explicit Unamendability  

(i) The Validity of Unamendable Provisions 

The idea of constitutional entrenchment is debated extensively in the lit-

erature96. However, unamendability takes constitutional entrenchment to its 

extreme, hence it is often described as “absolute97”. Ferdinand Regelsberger 

argued that “there is no law which cannot be changed. A legislator […] can-

not control the unchangeability of a legal norm98”. For this reason, the valid-

ity of unamendable provisions is often disputed, and critics describe them “a 

bit of useless verbiage” or “an empty phrase99”. Notwithstanding such criti-

cism, Kelsen’s view was that there is no reason to suppose that a norm can-

not stipulate that it cannot be repealed. For Kelsen, a norm could be de-

clared as unamendable, yet such a declaration cannot prevent the loss of its 

validity by a loss of efficacy100. Moreover, since a provision prohibiting any 

amendments is not invalid by its very nature, in the case of unamendable 

provisions, it is not legally possible to amend the protected provisions101. 

Indeed, nowadays unamendable provisions are commonly considered val-

id102.  

The theory hereby presented supports the validity of unamendable pro-

visions, but relies on questions concerning the sources of constitutional 
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p. 23; R. VALEUR, French Government and Politics, New York, Nelson and Sons, 1938, 

p. 281.  
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norms. The secondary constituent power which is a delegated power may be 

restricted by the primary constituent power from amending certain princi-

ples, institutions, or provisions. The motives for such restrictions and the 

aims those are designed to accomplish vary103. What is clear is that the 

amendment power, which is established by the constitution and subordinate 

to it, is exercised solely through the process established within the constitu-

tion. It is bound by any explicit limitations that appear in the constitution, if 

those are set by the primary constituent power.  

Viewed from the perspective of the formal theory, explicit unamenda-

bility reflects the idea that any exercise of the amendment power must abide 

by the rules and prohibitions stipulated in the constitution, including sub-

stantive limits104. In that respect, unamendable provisions “can be seen as a 

procedural constraint which can be surmounted by an entirely new constitu-

ent act105”. From the perspective of the substantive theory, unamendable 

principles are an example of the fact that the amendment power may be lim-

ited with regard to the content of certain amendments, and can amend the 

constitution “only under the presupposition that the identity and continuity 

of the constitution as an entirety is preserved”, to use Schmitt’s words106. 

However, the substantive theory can only explain those unamendable provi-

sions that aim to prevent fundamental changes in an effort to ensure the con-

stitution’s integrity and the continuity of its constitutive principles. But 

unamendable provisions may simply derive from constitutional compromise 

and contingency and cover a wide range of topics, not necessarily the basic 

principles of the constitutional order107. These cannot be supported by the 

substantive theory. The theory of delegation explains all types of unamenda-

ble provisions. The secondary constituent power, as a delegated power, acts 

as a trustee of the primary constituent power. It must obey those “terms” 

and “conditions” stipulated in the “trust letter” – the constitution. The dele-

gated amendment power is limited according to the conditions stipulated in 

the constitution, including various substantive limits. 

What are the legal implications of a conflict between a new constitu-

tional amendment and an unamendable provision, according to the delega-

tion theory? Unamendable provisions create a normative hierarchy between 

constitutional norms. Just as the constitution prevails over an ordinary law, a 

constitutional provision established by the primary constituent power pre-

vails over constitutional provisions established by the secondary constituent 

power. When resolving conflicts between constitutional provisions (una-

mendable provisions contrasted with later amendments), the paramount fac-

tor is not their chronological order of enactment (lex posterior derogat pri-

 
103 Y. ROZNAI, “Unamendability and The Genetic Code of The Constitution”, op. cit..  

104 K. GÖZLER, Judicial Review of Constitutional Amendments: A Comparative Study, Bur-

sa, EKIN, 2008, p. 52. Gözler’s positivist approach rests on a purely textual basis. The the-

ory advanced here is much wider as it supports implicit unamendability.  

105 J. RIVERS, “Translator’s Introduction”, in R. ALEXY, A Theory of Constitutional Rights, 

Oxford, OUP, 2002, p. XXI.  

106 C. SCHMITT, Constitutional Theory, op. cit., p. 150.  

107 Y. ROZNAI, “Unamendability and The Genetic Code of The Constitution”, op. cit. 
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ori), but rather, the sources of these constitutional norms. Thus, the constit-

uent power is divided conforming to a hierarchy of powers – primary and 

secondary – governed by the principle lex superior derogat inferiori; the 

constitutional rule issued by a higher hierarchical authority prevails over 

that issued by a lower hierarchical authority. Just as ordinary legislation re-

treats when it conflicts with constitutional norms, so do constitutional 

amendments retreat when they conflict with unamendable provisions108. In 

other words, since the primary constituent power is a superior authority to 

the secondary one, the normative creations of the latter should withdraw 

when conflicting with that of the former109. Unamendable provisions may 

lose their validity when they face a conflicting valid norm that was formu-

lated by the same authority. Therefore, unamendable provisions cannot limit 

the primary constituent power; rather they “invite” it to be resurrected in or-

der to change unamendable subjects110.  

(ii) An ‘Unamendable Amendment?’ 

A unique difficulty is arising when an amendment stipulates by its own 

terms that it (or other provisions) are unamendable. This is not a hypothet-

ical scenario. The original French unamendability of the republican form of 

government was inserted into the 1875 Constitution through an amendment 

in 1884, stimulating lively scholarly debate111. In 1861, the original pro-

posed 13th Amendment to the U.S. Constitution, known as the “Corwin 

Amendment”, ‘eternally’ prohibited Congress from abolishing slavery112. In 

Bangladesh, the constitution was amended in 2011 to insert an eternal 

 
108 C.E. GONZÁLEZ, “Popular Sovereign Versus Government Institution Generated Consti-

tutional Norms: When Does A Constitutional Amendment Not Amend the Constitution?”, 

op. cit., p. 131-153.  

109 This is not merely the question of which constitutional norm takes priority in a conflict 

between two constitutional norms, but the issue can affect the validity of the conflicting in-

ferior constitutional norm. See D. FELDMAN, “’Which in Your Case You Have Not Got’: 

Constitutionalism at Home and Abroad”, Current Legal Problems, 64(1), 2011, p. 137-139.  

110 See e.g. S. WEINTAL, “The Challenge of Reconciling Constitutional Eternity Clauses 

with Popular Sovereignty; Toward Three-Track Democracy in Israel as a Universal Holistic 

Constitutional System and Theory”, Isr. L. Rev., 44, 2011. 

111 A. ESMEIN, Éléments de droit constitutionnel français et compare, t. II, (8th edn.), Paris, 

Société Anonyme du Recueil Sirey, 1928, p. 545-549; L. DUGUIT, Traité de droit constitu-

tionnel Tome IV (2nd edn.), Paris, E. de Boccard, 1924, p. 538-541; J. WILFORD GARNER, 

Political Science and Government, New York, American Book Company, 1935, p. 537; 

W. BENNETT MUNRO, The Governments of Europe, (3rd edn.), New York, The Macmillan 

company, 1938, p. 393; Note, “Amending the Constitution of France”, Const. Rev., 10, 

1926, p. 228. 

112 Cong. Globe, 36th Cong., 2d Sess. 1263 (1861). See A. C. BRYANT, “Stopping Time: The 

Pro-Slavery and ‘Irrevocable’ Thirteenth Amendment”, Harv. J. L. & Pub. Pol’y, 26, 2003, 

p. 501; M. BRANDON, “The ‘Original’ Thirteenth Amendment and the Limits to Formal 

Constitutional Change”, in S. LEVINSON (ed.), Responding to Imperfection, op. cit., p. 215.  
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clause, article 7B, that declared that “basic provisions of the Constitution” 

are amendable113.  

The distinction between primary and secondary constituent power pro-

vides a relatively unassuming solution to this conundrum. As only the pri-

mary constituent power can limit the secondary constituent power, una-

mendable amendments lose their validity when they face a conflicting norm 

formulated by the same authority. Accordingly, provisions created by the 

amendment power could subsequently be amended by the amendment pow-

er itself. For that reason, I disagree with the argument that as an unamenda-

ble amendment, the Corwin Amendment could not have been altered114. An 

“implicit limit” exists, according to which “an amendment cannot establish 

its own unamendability 115 ”. Limitations upon the delegated amendment 

power can be imposed solely by the higher authority from which it is de-

rived – the primary constituent power116.  

(iii) Amending ‘Unamendable’ Provisions 

Most of the world’s unamendable provisions establish the unamendabil-

ity of certain constitutional subjects but they are themselves not en-

trenched117. Can non-self-entrenched provisions be amended? As a matter of 

practice, the answer is positive. In 1989, the unamendable provision in the 

Portuguese Constitution of 1976 (Art. 288) was itself amended and the 

unamendable principle of collective ownership of means of production was 

omitted118. Da Cunha notes that this amendment “has always shocked us be-

cause it undermines the standard meaning and thus causes the Constitution 

to lose all of its enforceability119”. Importantly, the court was never asked to 

review the validity of this controversial amendment.  

There are three approaches for solving this challenge. According to the 

first approach, if unamendable provisions are non-self-entrenched, una-

 
113 R. HOQUE, “Eternal provisions in the Constitution of Bangladesh: A Constitution once 

and for all?”, in R. ALBERT and B.E. ODER (eds.), An Unconstitutional Constitution? Una-

mendability in Constitutional Democracies, Springer forthcoming, 2017.  

114 A. FRIEDMAN, “Dead Hand Constitutionalism: The Danger of Eternity Clauses in New 

Democracies”, Mex. L. Rev., 4, 2011, p. 77-80.  

115 K. GREENAWALT, “The Rule of Recognition and the Constitution”, Mich. L. Rev., 85(4), 

1987, p. 621-633. 

116  V.A. DA SILVA, “A Fossilised Constitution?”, Ratio Juris, 17(4), 2004, p. 454-460. 

Therefore, unamendability cannot limit the primary constituent power but only the inferior 

secondary constituent power.  

117 J. ELSTER, Ulysses Unbound. Studies in Rationality, Recommitment and Constraints, 

New York, CUP, 2000, p. 102. 

118 V. FERRERES COMELLA, Constitutional Courts & Democratic Values – A European Per-

spective, London, Yale University Press, 2009, p. 207, fn 39; J.E.M. MACHADO, “The Por-

tuguese Constitution of 1976 – Half-life and Decay”, in Engineering Constitutional 

Change, op. cit., p. 273, p. 286-287, p. 296-297. 

119 P. FERREIRA DA CUNHA, “Constitutional Sociology and Politics: Theories and Memo-

ries”, Silesian J. Leg. Stud., 5, 2013, p. 11-25.  
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mendable principles or provisions may be amended in a double amendment 

procedure. The first stage is to repeal the provision prohibiting certain 

amendments, an act that is not in itself prohibited. The second stage is to 

amend the previously unamendable principle or provision, which is no long-

er protected from amendments120. According to the second approach, there 

is no need for a two-stage process as the unamendable provision and the 

protected subject could both be repealed in the same act since the outcome 

is similar121. The third approach advanced in this article rejects such at-

tempts to circumvent unamendability. Even non-self-entrenched provisions 

of unamendability should be implicitly recognised as unamendable. Where-

as the double-amendment procedure may be formally tolerable, from a sub-

stantive perspective such a legal manoeuvre may be regarded as “fraud upon 

the constitution122”. The famous maxim according to which “what cannot be 

done directly cannot be done indirectly. The Constitution deals with sub-

stance, not with shadows123”, equally applies with regards to the amendment 

power. Therefore, unamendable provisions should be given a purposive in-

terpretation according to which they are implicitly self-entrenched124.  

From a practical point of view, if unamendable provisions could be 

amended by means of the same procedure required to amend other provi-

sions, they would almost be devoid of meaning125. The declaration of una-

mendability remains important even if conceived as eventually amendable 

because its removal would still necessitate political and public deliberations 

regarding the protected constitutional subject, which assign the unamenda-

ble provision important role. Moreover, the unamendability adds a proce-

dural hurdle – and thus, a better procedural protection. Lastly, the unamend-

ability of a provision might have a “chilling effect”, leading to hesitation be-

fore repealing the so-called unamendable subject126. The double-amendment 

procedure should therefore be rejected on both theoretical and practical 

grounds.  

 
120 See V.A. DA SILVA, “A Fossilised Constitution?”, art.cité, p. 456-458; E. SMITH, “Old 

and Protected? On the ‘Supra-Constitutional’ Clause in the Constitution of Norway”, 

Isr. L. Rev., 44(3), 2011, p. 369-375; L. H. TRIBE, American Constitutional Law, (3rd edn.), 

New York, Foundation Press, 2000, p. 111-114. 

121 D. LINDER, “What in the Constitution Cannot be Amended?”, p. 729.  
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Révolutions Communitaires Récentes: Italie, Allemand, France », Revue Du Droit Et De 
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tion »). See also R. ALBERT, “Constructive Unamendability in Canada and the United 

States”, SCLR, 67, 2014, p. 209-215.  

123 Cummings v. Missouri, 71 U.S. 277, 325 (1867); D. K. SINGH, “‘What Cannot Be Done 

Directly Cannot Be Done Indirectly’: Its Meaning And Logical Status In Constitutional-

ism”, MLR, 29, 1966, p. 278, p. 286-287. 

124 J. MAZZONE, “Unamendments”, Iowa L. Rev., 90, 2004-2005, p. 1747. 

125 V.A. DA SILVA, “A Fossilised Constitution?”, op. cit., p. 470; W.T. HAN, “Chain Novels 

and Amendments Outside Article V: A Literary Solution To A Constitutional Conundrum”, 

Hamline L. Rev., 33, 2010, p. 71-91.  
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Of course, from a purely practical point of view, a clever constitution-

maker would draft self-entrenched unamendable provisions. True, the una-

mendable provision cannot, as Vedel puts it, “be given to a jailer who will 

guard its intangibility127”, but it could be self-entrenched which would then 

block the aforementioned loophole128.  

B. Implicit Unamendability 

The previous sub-section focused solely on explicit unamendable provi-

sions. However, in some jurisdictions, courts have ascertained a certain con-

stitutional core which cannot be abrogated through the amendment proce-

dure – an implicit unamendability129. In this section, I argue that this global 

trend rests on a solid theoretical basis. 

(i) Foundational Structuralism 

The first implied limitation derived from the theory of delegation is the 

most basic: the constitutional amendment power cannot be used in order to 

destroy the constitution. Since, “the Constitution is not a suicide pact; and, 

consequently, its provisions should not be construed to make it one130”, 

amendment provisions should not be construed as to embody the constitu-

tion’s “death wish131”. The authority entrusted with the amendment power 

cannot use it in order to destroy the very same instrument from which its au-

thority streams. Thomas Cooley wrote that the U.S. Constitution’s framers 

abstained from explicitly forbidding changes that would be incompatible 

with the Constitution’s spirit, simply because they did not believe that those 

would be possible under the terms of the amendment process itself. His 

metaphor is remarkably clear: “The fruit grower does not forbid his servants 

engrafting the with-hazel or the poisonous sumac on his apple trees; the 

process is forbidden by a law higher and more imperative than any he could 

declare, and to which no additional force could possibly by given by re-

enactment under this orders132.”  

 
127 Cited in H. KELSEN, “Derogation”, op. cit., fn 10. 

128 P.A. JOSEPH and G.R. WALKER, “A Theory of Constitutional Change”, OJLS, 7, 1987, 

p. 155-159. This is often called a “double entrenchment mechanism”. See R. D. LUMB, 

“Fundamental Law and the Processes of Constitutional Change in Australia”, Fed. L. Rev., 

9, 1978, p. 148-170.  

129 Y. ROZNAI, “Migration”, op. cit.. 

130 M. STOKES PAULSEN, “The Constitution of Necessity”, Notre Dame L. Rev., 79, 2003-

2004, p. 1257.  

131 See Kesavanda Bharati v. State of Kerala, AIR 1973 SC 1461, 1426; H.R. KHANNA, Ju-

dicial Review or Confrontation, Delhi, Macmillan Company of India, 1977, p. 11.  

132 T.M. COOLEY, “The Power to Amend the Federal Constitution”, Mich. L. J., 109, 2, 

1893, p. 118-120. For a similar argument see L.W. MAGNUSSON, “Selling Ourselves into 

Slavery: An Originalist Defense of Tacit Substantive Limits to the Article V Amendment 

Process and the Double-Entendre of Unalienable”, Uni. Detroit Mercy L. Rev., 87, 2010. 
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The delegated amendment power is the internal method that the consti-

tution provides for its self-preservation. It cannot be used in order to abolish 

the constitution, even in the absence of any explicit limitations to that effect, 

since by destroying the constitution, the delegated power subverts its own 

raison d’être133. Put differently, alongside the legal constitutional amend-

ment power rests the liability not to undermine the same constitution itself. 

To amend the constitution as to destroy it and create a new constitution 

would be an action ultra vires; a usurpation of the amendment power that 

“the people” have not delegated to the amendment authority.  

The second limitation derives from the first one, but it is one logical 

step forward: the constitutional amendment power cannot be used in order 

to destroy the basic principles of the constitution. Each constitution has cer-

tain fundamental core values or principles, which form the “the spirit of the 

constitution134”. This is what I term the foundational structuralist perception 

of constitutions, according to which, constitutions are not merely instru-

ments of empowerment and restrictions or “power maps” that reflect the po-

litical power distribution within the polity135. They reflect certain basic polit-

ical-philosophical principles, which form the constitution’s foundational 

substance, its essence. The constitution is structured upon these basic prin-

ciples and it is no longer the same without them. That is, when the amend-

ment power alters the basic essential principles of the constitution, it no 

longer amends the constitution but replaces it with a new one136. Since an 

amendment cannot destroy the constitution, amending its basic elements is 

prohibited just as eliminating the constitution is prohibited. This is the basic 

rationale behind the Indian basic structure doctrine and the Colombian con-

stitutional replacement doctrine137. Thus, Schmitt was right to argue that the 

 
133 C. SCHMITT, Constitutional Theory, op. cit., p. 150; W. L. MARBURY, “The Limitations 

upon the Amending Power”, Harv. L. Rev., 33, 1919-1920, p. 223-225; U. BAXI, “Some 

Reflections on the Nature of Constituent Power”, in R. DHAVAN, A. JACOV (eds.), Indian 

Constitution – Trends and Issues, Bombay, N.M. Tripathi, 1978, p. 122, 143; S.R. CHILD, 

“Revolutionary Amendments to the Constitution”, Const. Rev., 10, 1926, p. 27-28. See con-

tra W.L. FRIERSON, “Amending the Constitution of the United States: A Reply to 

Mr. Marbury”, Harv. L. Rev., 33, 1919-1920, p. 659 (there are no implicit restrictions on 
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and B. SCHLINK (eds.), Weimar – A Jurisprudence of Crisis, op. cit., p. 132-146. 

135  I. DUCHACEK, Power Maps: Comparative Politics of Constitutions, Santa Barbara, 

ABC-Clio,1973. 

136 D. CONRAD, “Limitation of Amendment Procedures and the Constituent Power”, Indi-

an YB. INt’L. Aff., 15-16, 1970, p. 418-419. Note that foundational structuralism is not to be 

understood in terms of natural law, rather as the “‘spirit’ of legality that pervades the forms 

of constitutionalism to which societies commit themselves”. See M. WALTERS, “Written 
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Constitution: Essays in Constitutional Theory, Cambridge, CUP, 2008, p. 245-261. 
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Structure Doctrine, Oxford, OUP, 2010, p. 74; S. P. SATHE, “Limitations on Constitutional 
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amendment process is not designed for modifying the fundamental decisions 

forming the constitution’s substance, since such modification results in a 

new constitution and such constitutive acts are for the people’s primary con-

stituent power, not the delegated organs138.  

The third limitation is that the amending power, like any governmental 

institution, must act in bona fides139. The amendment power is not the pow-

er to destroy the constitution. Constitutional destruction can also occur “by 

using the form of amendment to directly exercise other constitutional func-

tions in given cases, disregarding constitutional limitations and upsetting the 

constitutional disposition of powers140”. Even Richard Thoma, who other-

wise opposed any notion of implicit unamendability, maintained that par-

liament could not, for example, dissolve itself in violation of normal pre-

scribed procedures, or pass a bill of attainder141. A “government with lim-

ited powers of legislation and at the same time, with unlimited powers of 

legislation, would be an absurdity”, Holding wrote, adding that “no enact-

ment, in substance purely legislative, should be permitted to become a part 

of the Constitution142”. If the material of an amendment is not commonly 

“constitutional”– i.e. it is ordinarily legislative in nature – this raises suspi-

cions that the provision is being given a constitutional status solely in order 

to ‘shield’ it from judicial review143. Implicit unamendability is a method to 

protect the constitution against the possibility that “the legislature of the 

day, hijacked by individual, group and institutional interests and temporary 

impulses or permanent passions may use its authority to inflict torture on the 

Constitution144”.  

Foundational structuralism necessitates an acknowledgment of two no-

tions: a hierarchy of constitutional values and a constitutional identity.  
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(ii) Hierarchy of Constitutional Values 

A constitution is “a rich lode of principles145”. But not all principles are 

equally basic146. The German jurisprudence on this idea is instructive. The 

German Basic Law is regarded as having an integrated structure and a hier-

archical scheme of principles with human dignity at the apex. This was rec-

ognised by the German Federal Constitutional Court early in 1951 in the 

Southwest case: “A constitution has an inner unity, and the meaning of any 

one part is linked to that of other provisions. Taken as a unit, a constitution 

reflects certain overarching principles and fundamental decisions to which 

individual provisions of the Basic Law are subordinate147”. 

Drawing from German jurisprudence, Walter Murphy argued that con-

stitutions in constitutional democracies present not simply a set of values, 

but rather an ordering of values. This system of values precludes the possi-

bility of adopting an amendment that would infringe human dignity148. A 

similar view, according to which amendments are not intended to disassem-

ble the constitution’s structure or repeal constitutional essential was defend-

ed by John Rawls, Samuel Freeman, and Stephen Macedo149. These leading 

scholars seem to share with Schmitt the essential notion of substantive im-

plicit unamendability150. Even Laurance Tribe, who calls for a reserved ju-
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tional Change”, in S. SLONIM (ed.), The Constitutional bases of Political and Social 

Change in the United States, New York, Greenwood Publishing Group, 1990, p. 213 
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Towards A Theory of Constitutional Unamendability – Y. Roznai 

30 

diciary role with regard to constitutional amendments,151 seems willing to 

embrace the notion that some principles are so fundamental to the constitu-

tional order that they can be regarded as indispensable to the system’s legit-

imacy152. Likewise, Richard Albert, who frequently opposes the idea of 

unamendability for democratic reasons, recently claimed that in order for 

the US Constitution to remain internally coherent, First Amendment’s dem-

ocratic rights must be regarded as informally unamendable153. This article 

defends a similar view based on the distinction between primary and sec-

ondary constituent powers. As aforementioned, being a delegated authority, 

the amendment power must be conceived as inherently limited.  

The claim for recognition of a hierarchy of constitutional values is not 

immune from criticism. Gözler, for example, argues that even if there might 

be a moral difference between constitutional norms, there is no hierarchy, 

since they do not derive their validity from one another154. More recently, 

Albert criticised any attempt to create a hierarchy of constitutional norms 

which “threatens to deplete the text of its intrinsic value as an institution 

whose authority applies equally, fairly and predictably to citizens and the 

state155”. Such criticism seems to be based on a misapprehension of the idea 

behind the hierarchy of constitutional values within a foundational structur-

alist analysis. A foundational structuralist analysis of the constitution does 

not necessary require the picking of a certain secluded constitutional provi-

sion, as ‘an isolated island’; rather, it urges us to look at the constitution as 

an organic whole156. It is an exercise to find those systematic principles un-

derlying and connecting the constitution’s provisions and which make the 

constitution coherent157. In his early writings, which were so influential on 

the Indian endorsement of the basic structure doctrine, Dietrich Conrad used 

the metaphor of pillars to explain the unamendability of basic constitutional 

principles: “any amending body organized within the statutory scheme, 

however verbally unlimited its power, cannot by its very structure change 

the fundamental pillars supporting its constitutional authority158”. This sen-

tence was quoted verbatim by Khanna J. in the famous Kesavananda case in 

 
151 L.H. TRIBE, “A Constitution We Are Amending: In Defense of a Restrained Judicial 

Role”, Harv. L. Rev., 97, 1983, p. 433. 

152 L.H. TRIBE, The Invisible Constitution, Oxford, OUP, 2008, p. 33-34.  

153  R. ALBERT, “The Unamendable Core of the United States Constitution”, in 
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Budapest, Wolters Kluwer, 2015, p. 13.  
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L’esprit de la Constitution », Annales de la Faculté de droit d’İstanbul, 31, 1997, p. 109. 
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which the basic structure doctrine was developed, and was persuasive in the 

adoption of the basic structure doctrine in Bangladesh159. Conrad later re-

marked that, “the graphical appeal almost by itself has the force on an ar-

gument160”, highlighting the power of metaphors within legal argumenta-

tion. The metaphor of the pillars that hold the constitutional structure is 

powerful and corresponds with the foundational structuralism perspective 

endorsed in this article.  

Even to those who do not regard the constitution as a structure but as an 

organic instrument, the argument of unamendable basic principles, which 

provide meaning for the greater whole, remains coherent. The metaphor of a 

living constitution is usually used to imply that the language of the constitu-

tion should evolve according to the changing environment of society161. The 

amendment process provides another mechanism for such evolution, as a 

“built-in provision for growth162”. Prima facie, the view that a constitution 

must develop over time supports a broad use of the amendment power. Nev-

ertheless, even if we conceive of the constitution as a living tree, which 

must evolve with the nation’s growth and develop with its philosophical and 

cultural advancement, it has certain roots that cannot be uprooted. The met-

aphor of a living tree captures the idea of certain constraints: “trees, after all, 

are rooted, in ways that other living organisms are not163”. These roots are 

the basic principles or structure of a given constitution, even if conceived as 

a living system164.  

Therefore, it is not an exercise of “ranging over the constitutional 

scheme to pick out elements that might arguably be more fundamental in the 

hierarchy of values”, William Harris correctly claimed, adding that: “a Con-

stitutional provision would be fundamental only in terms of some articulated 

political theory that makes sense of the whole Constitution165”. The idea of a 

hierarchy of norms within foundational structuralism is to examine whether 

a constitutional principle or institution is so basic to the constitutional order 

that changing it – and looking at the whole constitution – would be to 

change the entire constitutional identity. 

 
159 Kesavanda Bharati v. State of Kerala, AIR 1973 SC 1861 at para 1431; Chowdhury 

v. Bangladesh 41 DLR 1989 App. Div. 165 at para 415 (Justice Shahabuddin Ahmed). 
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p. 190. 
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(iii) Constitutional Identity 

 “A constitution”, Peter Häberle states, “is not merely a juridical text or 

a normative set of rules, but also […] a mirror of cultural heritage and the 

foundation of its expectations166”. Constitutions are designed to reflect soci-

ety’s identity167. A constitutional identity is defined by the intermingling of 

universal values with the nation’s particularistic history, customs, values, 

and aspirations. It is never a static thing, as it emerges from the interplay of 

inevitably disharmonic elements. But even major changes to the constitu-

tional identity seldom end in a wholesale constitutional transformation168. A 

nation usually aims to remain faithful to a “basic structure”, which compris-

es its constitutional identity. “It is changeable”, Jacobsohn writes, “but re-

sistant to its own destruction169”.  

The identity, for foundational structuralism theory, is “the normative 

identity of the Constitution, supported by a coherent interpretation of its 

core constitutional principles or basic features170”. Each constitutional sys-

tem has its own basic principles and features, its “genetic code171”. Chang-

ing this identity would result in the formation of a new constitution. This 

idea may extend back to Aristotle, who believed that a polis should be iden-

tified with its constitution, and that a change in identity of the polis cannot 

be considered a mere reform, but a birth of a new regime172. True, one 

should not confuse constitutional preservation with constitutional stagna-

tion. Conversely constitutional changes should not be tantamount to consti-

tutional metamorphosis. Imagine Joseph Raz analogy between a constitution 

and a house built two hundred years ago is convenient to explain this: “[the] 

house had been repaired, added to, and changed many times since. But it is 

still the same house and so is the constitution . […] the point of my coda is to 

warn against confusing change with loss of identity173[…]”.  
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Why is it not the prerogative of the amendment power to change even 

the basic foundations of the system? James McClellan, for example, assert-

ed that even foolish amendments which violate the spirit of the constitution 

are still “the prerogative of the American people under Article V to make 

fools of themselves and to abolish their form of government and replace it 

with a new system if that is their wish174”. McClellan is correct. It is the pre-

rogative of the people to change their system of government, only not 

through the amendment procedure. A re-creation of the constitutional identi-

ty is an act which lies beyond the authority of those governmental institu-

tions created by the people. It should be “the people exercising their constit-

uent power, not the old constitution’s benediction that validates the new or-

der175”. This is precisely the distinction between the primary and secondary 

constituent powers, to use Jacques Baguenard’s metaphor; the primary con-

stituent power is the power to build a new structure and the secondary con-

stituent power is the power to make alterations to an existing building176. As 

the constitution’s core cannot be altered without destroying the whole con-

stitution, the delegated amendment power cannot use the power entrusted to 

it for quashing the constitution or its essential and pivotal principles so that 

it loses its identity. This may be viewed as a “constitutional breakdown177”. 

C. Conclusion 

The formal and substantive theories distinguishing between primary and 

secondary constituent powers are not mutually exclusive, but rather mutual-

ly reinforcing. Being a delegated authority, the amendment power may be 

explicitly limited. It must abide these limitations. However, even a “blank 

cheque” which leaves everything to the judgment and discretion of the con-

stitutional amendment authority has to be for the achievement of a certain 

objective – amending the constitution and not destroying it, or replacing it 

with a new one. It is thus implicitly limited by its nature. This conclusion is 

an indispensable consequence of the organization of the amendment power 

within the framework of a limited government178.  
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4. CONCLUSION 

In 1948, Kurt Gödel, the famous Austrian logician, applied for naturali-

sation as an American citizen. Preparing for the citizenship examination, 

Gödel thoroughly studied the American history and Constitution. One day, 

Gödel called his friend, Princeton University mathematician, Oskar Mor-

genstern. Years later, Morgenstern described the conversation that he had 

with Gödel: 
[Gödel] rather excitedly told me that in looking at the Constitution, to his 

distress, he had found some inner contradictions and that he could show 

how in a perfectly legal manner it would be possible for somebody to be-

come a dictator and set up a Fascist regime never intended by those who 

drew up the Constitution179. 

Morgenstern told him he should not worry since such events were un-

likely to ever occur. Since Gödel was persistent, Morgenstern and another 

mutual friend – Albert Einstein – tried to persuade Gödel not to bring this 

issue up at the citizenship examination. On the examination day, Einstein 

and Morgenstern both accompanied Gödel to his interview at the Immigra-

tion and Naturalization Service as witnesses. After the examiner questioned 

both witnesses, the following exchange occurred, according to Morgen-

stern’s own account of the hearing: 
Examiner: “Now, Mr. Gödel, where do you come from?” 

Gödel: “Where I come from? Austria”. 

Examiner: “What kind of government did you have in Austria?” 

Gödel: “It was a republic, but the constitution was such that it finally was 

changed into a dictatorship”. 

Examiner: “Oh! This is very bad. This could not happen in this country.’ 

Gödel: “Oh, yes, I can prove it”. 

Examiner: “Oh God, let’s not go into this…180”  

Einstein and Morgenstern were horrified during this exchange, but the 

examiner swiftly quietened Gödel on this point until Gödel finished his in-

terview. What was the “inner contradiction” that Gödel discovered within 

the U.S. Constitution? This will remain a riddle as Gödel left no clues. 

Scholars suggest that Gödel realized that an unlimited amending power pos-

sessed the risk of a tyranny as the amendment power might be utilised to 

subvert the democratic institutions designated in other provisions of the 

Constitution, including the amendment provision itself181. Is the amendment 

power sufficiently broad so as to destroy the very basis of the constitution? 

Richard Kay notes that “the core notion […] that there is something wrong 

with the idea that an ‘amendment’ might alter the essential character of a 

constitution while simultaneously invoking its authority – has been em-

braced by many modern constitution-makers182”. Indeed, a large percentage 
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of world constitutions include formal unamendable provisions and there is a 

matching growing tendency of courts to acknowledge a set of implicitly 

unamendable core.  

Unamendability is a powerful mechanism which would be used care-

fuly183. It is often criticised as being undemocratic, perpetuating the ‘dead 

hand’ of the ancestors, enhancing judiciary’s power, ineffective or even 

dangerous since it invites the use of extra-constitutional means184. While 

maintaining such challenges in mind, unamendability is compatible with the 

nature of amendment powers. Charles Howard McIlwain wrote that “a con-

stituted authority is one that is defined, and there can be no definition which 

does not of necessity imply a limitation185”. The amendment power is not an 

ordinary constituted power, but a sui generis one. Yet, it is still a defined 

constitutional and limited authority. The delegated secondary constituent 

power, which acts as a trustee of the primary constituent power, cannot de-

stroy the constitution or replace it with a new one. This is the role of the 

people who retain the primary constituent power; and through its exercise 

they may shape and reshape the political order and its fundamental princi-

ples186. Understood in this way, the theory of unamendability can be seen as 

a safeguard of the people’s primary constituent power. Accordingly, even 

judicial enforcement of unamendability may be regarded as a mechanism 

for ensuring the vertical separation of powers between the primary and sec-

ondary constituent powers, making sure that certain changes take place via 

the proper channel of higher-level democratic deliberations187. The theory of 

unamendability thus restricts the amending authorities from amending cer-

tain constitutional fundamentals. Underlying it rests the understanding that a 

constitution is built upon certain principles, which grant it its identity: “Eve-

ry constitutional arrangement is based upon a set of core principles which 

cannot be changed and which can be regarded as intrinsic to its specific 

identity […] These superconstitutional provisions could be referred to as the 
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genetic code of the constitutional arrangements […]188. Accordingly, and in 

contrast with Kelsen’s conception of revolution as a replacement of the con-

stitution in a way that is incompatible with the amendment procedure189, a 

constitutional change may also be revolutionary substantively, even if 

adopted according to the prescribed constitutional procedures, if it conflicts 

with unamendable constitutional provisions, or collapses the existing order 

and its basic principles, and replaces them with new ones thereby changing 

its identity190. 

True, the thin line between primary and secondary constituent power is 

blurred191. As Giorgio Agamben writes, within the current trend of legalisa-

tion, “constituent power is more and more frequently reduced to the power 

of revision foreseen in the constitution192”. Indeed, constitutional practice 

demonstrates that amendments are often used in order to establish in effect a 

new constitution. This is a constitutional break concealed by continuity193. 

For instance, the Hungarian transformation from communism was employed 

by way of constitutional amendments to the 1949 Constitution194. Whereas 

such a transformation may well carry various benefits195, this complete re-

form, which brought about a new constitution, suffered “legitimacy prob-

lems and clashes of identification196”. By the same token, the authoritarian 

regime in Chile was transformed into a democratic one in the early 1990s 

through a series of constitutional amendments. While this experience 

demonstrates how an authoritarian constitution can change to a democratic 

one, the use of amendments of the previous constitution in order to achieve 

the transformation, created an element of continuity with the previous au-

thoritarian regime, which hindered the democratization and liberalization 
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process197. When amendment provisions are used for creating new constitu-

tional regimes, not only important issues of legitimacy are raised198, but 

there is also a difficulty in clearly breaking with the past regime’s constitu-

tion. As Bruce Ackerman urged post-communists countries not to conduct a 

series of constitutional amendments, rather “if the aim is to transform the 

very character of constitutional norms, a clean break seems desira-

ble […]199”. Thus nations may favor completely replacing an old constitu-

tion200. 

“At first blush”, William Harris comments, “the question of whether an 

amendment to the constitution could be unconstitutional seems to be a rid-

dle, a paradox, or an incoherency. This problem is accentuated when one 

asks whether there is an agency that could make the determination201”. As 

this article demonstrates, the statement “unconstitutional constitutional 

amendment” does not entail a paradox, but merely a misapplication of pre-

suppositions. Once the nature of the amendment power is correctly con-

strued, the paradox disappears. 
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