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Melvin A. Eisenberg, The Emergence of Dynamic Contract Law, 88 CAL.L.Rev. : w3 5

1743, 1753 (2000): “In contrast to the formal reasoning of classical contract law,

modern contract law reasoning is substantive. That is, modern contract law seeks to

justify doctrines on the basis of social propositions. Of course, doctrines have aroleto

play in substantive legal reasoning, but that is because of the social valuesthat underlie

doctrinal stability, not because doctrines are either self-evident or established by
.deduction”
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“[V]irtually al contracts either create or reflect relationships. Discrete contracts —
contracts that are not relational — are almost as imaginary as unicorns. A contract to
build something assimple asafence createsarelationship. A contract to sell almost any
commercial product is likely to either create or reflect a relationship.” Melvin A.
Eisenberg, Why There is no Law of Relational Contracts, 94 Nw U. L. Rev. 805, 816
lan R. Macneil, Contracts. Adjustment of Long-Term Economic :23 X7 .(2000)
Relations Under Classical, Neoclassical and Relational Contract Law, 72 Nw. U. L.
Rev. 854, 901 (1978); CHARLES FRIED, CONTRACT AS PROMISE — A THEORY OF
CONTRACTUAL OBLIGATION 45 (1981): “Promises — and therefore contracts — are
fundamentally relational ; one person must make the promise to another, and the second
person must accept it”; Daniel Markovits, Contract and Collaboration, 113 YALEL.J.
.1417 (2004)
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—“A contract is apromise or a set of promises for the breach of which the law givesa
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Melvin A. Eisenberg, ;0°1I1 °1°72 3w LN 1017 (1)71 ' IR1 .70°022W bargain
.The Bargain Principle and Its Limits, 95 HARv. L. Rev. 741, 742 (1982)

Diego Gambetta, Canwe Trust Trust? in TRUST 213, : 2wnY 181 7]19R” 3w N7
217 (Diego Gambettaed., 1988): “Trust (or, symmetrically, distrust) isaparticular level
of the subjective probability with which an agent assessesthat another agent or group of
agents will perform a particular action, both before he can monitor such action (or
independently of his capacity ever to be able to monitor it) and in a context in which it
affects his own action... [W]hen we say we trust someone or that someone is
trustworthy, weimplicitly mean that the probability that hewill performan actionthat is
beneficial or at least not detrimental to usis high enough for usto consider engaging in
nP137Y1 19°pR PMYTRI0 P1IRNYI NBO 7777 .someform of cooperation with him”
PIOTR SZTOMPKA, TRUST: A SOCIOLOGICAL THEORY 25 (1999): “Trustis : 1X1 710K Yw
.abet about the future contingent actions of others’

°1%7 YW NPV 7I0MT DR NISANDAN NIATA XPITT IXT ,°0YPR 0IARNI 17151 121D
Lon .n15»NDaR NIAT AR DNTWHD 0Ty ANTAI Y80 DY MIART 190K ,00TInn
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Roscoe POUND, AN INTRODUCTION TO THE PHILOSOPHY OF LAW 176 (Transaction :IX9
Publishers, 1999): “Looking back over the whole subject, shall we not explain more
phenomena and explain them better by saying that the law enforces the reasonable
expectations arising out of conduct, relations and situations’; Ibid., at p. 226: “[in a
civilized society] men must be able to assume that those with whom they deal in the
genera intercourse of the society will act in good faith, and as a corollary must be able
to assume that those with whom they so deal will carry out their undertaking according
.to the expectations which the moral sentiment of the community attaches thereto”
Roscoe POUND, SociAL CONTROL THROUGH LAw 81 (1968): “Itisseldomthat a : 1%7 12
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“The Main Purpose of Contract Law Is the Realization of Reasonable
Expectations Induced by Promises.”24

“The act constituting an offer and the act congtituting an : 1°27Ip YW 0°Xan 1272 MW 21
acceptance may each consistinapromise.” ARTHUR L. CORBIN, CORBIN ON CONTRACTS
nW™T “NYIATNIH” NWAMT 1A Ap°1? 17 .sec. 13 (rev. ed. by JM. Perillo, 1993)
1°77p0DA P12 VDIV YW INIRVIANTA RIZAY N1 717078 YW ANTIRIPA A% 7NIn1on” i
7110 PR W NITIYA Y1991 7931 127DR” 1 077377101 W TN 1TYRa 1T 150
WpPR DR MX7Y 773 7T 733 PPX 01277 71157 Y AnvNNT QY 2700 Cudwn Twp 180
YW 0»NIINM 0PIPAN 0I5 071277 37972 M2 NN XD 0°TIRT OR LADINNN
(1979) 288,281 (2)37 77D, (P11°52) 1”¥3 TPW 12 NIAM 73 9RI37 158/77 R7Y ~.pOYA
(DO WA

“The :12 W77 99,0110 °1°72 *1W7 VINYLD™Y 212(a) 'on YANWAY? Ywnd Wi 22
relevant intention of a party is that manifested by him rather than any different
undisclosed intention. In cases of misunderstanding, there may be a contract in
accordance with the meaning of one party if the other knows or has reason to know of
.the misunderstanding and the first party does not. See §§ 200, 201"

—1756 'ny2,5 w”i 2>y Eisenberg 181 15 .0W "W 019”007 20171200 ,20 0 IRT 23
.1760

“That portion of thefield of law that isclassifiedand : 1.1 /0,21 w771 9°¥% ,CORBIN IRY 24
described asthe law of contracts attemptsthe realization of reasonabl e expectationsthat
have been induced by the making of a promise. Doubtless, thisis not the only purpose
which motivated the creation of the law of contracts; but it is believed that an
understanding of many of the existing rules and a determination of their effectiveness
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Johan Stein, :03 IX7 .require a lively consciousness of this underlying purpose”
Contract Law: Fulfilling the Reasonable Expectations of Honest Men, 113 L.Q. Rev.
433, 433-434 (1997): “ A thread runsthrough our contract law that effect must be given
to the reasonable expectations of honest men. Sometimes this is made explicitly by
judges; more often it is the implied basis of the court's decision... The function of the
law of contract isto provide an effective and fair framework for contractual dealings.
Thisfunction requires an adjudication based on the reasonabl e expectations of parties’;
Barry J. Reiter & John Swan, Contracts and the Protection of Reasonable Expectations,
717 99X ;in STUDIES IN CONTRACT LAw 1 (Barry J. Reiter & John Swan eds., 1980)
MW 232 17 Tw2aY 02°9595 1°3172°N 03 pDOnNiT,(1990) 148 T BIPPA MARNIT PPY
YW NTPDIDLI NPDYXT NX O’DPWnH WK 072°VTID0>T T2995”) 072 W TID0*T 079950
0°215° 0¥77%7 .°D7¥DDT AT DDA (NI RWN 2% TR DR DIN™H AN 07780
NX D°DpWn DPRW 0°%9 ,NRT NPIY? .02 PHNDAYY,PIN WARIW 2°9%57 Yy JHnon®
TNIR MBDPWHT NIPIN MI0°1 QW [NmI Rwn 93771 12778 , 077787 W N117207 N0 ¥
NIWID) T 15 LOWMI MWD P2 IR ; (VAP YIT DR Ip MIO72 12T ,NPDXR
9372 APINN” 3 INYT DR Y230 pI2 0w ,104 W”R INPRITL(2001) 579—578 (A
ZDWIPD WY N2 A1IN? TR NY2MM PRI PR 933 Y10 D120 DYDY Nwan
0M73,IX7 QYTIXA NPDY LW INAWAT N°YON DX NIW 3T NIPDRED NITIN NMIIvpITY
MY 2 "IN W 01513 NIAIWNA YY” A9 NV ; 646—644 YA 0V P72 MV MINY
TN DIWID” 3PHW 23771 AN YT 5(2003) 247 3 WOWH YHY 7/NIWID’ NIYEPRI
345 3 LOWNT NP “NVIANT YW NIT°207 NPDYXT 7N N0IAT T3 NIWID : MIwA7
’3 1A7NR7 NBIDN M3 KYDINPW MTIAR 3128794 R7YT $373—360 YA TN (2003)
632/87 R”¥ X1 MW °17% 0M°2 .(1996) 281 (3)1 77D ,»7¥a M ab [nan ane
W 73 ,RI7 MIMLWR PIna *0°03 1Py :(1990) 552,544 (1)1 17D ,7D7 71 LI
7 WDV TR MW, AR : 0YTIRA YW DR 111207 ONTEY DX WA
RP1T 12370 ,14 w7R vY Fuller & Perdue YW 0%pn 0ImR"A 7 W3 YW AMpn - 25
IXT. (7% YW 790 X7 NI9AN01T %0 71912 WOW 0AT) N12/AN0N DIVPKR YW INT102a
7ID%ORT TYO PW 1TYA NRYL12 W7 9Y 0010 21T Iwn DINY»Ye™Y 344 ‘D 03
(277 "B P°Y2,20 W7 VY ,0TIR 171, PwnY) "R vbwna
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“Either the promiseisbinding or itisnot. If : X273 LIWDA P17 WA PRI, 1917 1,000
: 9w oInRnn MR 77 VI X .the promiseis binding it hasto be enforced asit is made’
Edward Yorio & Steve Thel, The Promissory Basis of Section 90, 101 YALEL.J. 111,
1190% 1w P52 2171 9 W1 IR ANVART RWNA 71772 MID’Pn NINNORY 117 (1991)
.11 w7 %Y5 FRIED YW
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39D02 (Fried) 79D 7% 92y3 715791 925 0NN °172 ANYATT NIAT 1720 1180
PR 3L 1%97 077IR°N Y 77p°Ya Noo1ana, 7718 YW Inw s 30.CONTRACT ASPROMISE
TPRINNPT TOIND *WIR™PAN IR DR NAWAT YW *NIANT [PV DK P AW
"972°%71 010737 DX WURTA TIDW TV .0°TINT T2 AMXY 1D NI N°NNan
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“I begin with a statement of the central conception of contract as : 6—5 'ny2,0W X1 31
promise. This is my version of the classical view of contract proposed by the will
.theory”
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“The moral force behind ) *vIB7 I3 NPHINVIRY PIA WD X AN ANNLR
contract as promise is autonomy: the parties are bound to their contract because they
11°¥7% RPIIT PIM 20720 INWVATT W NPT DR WA 77 XM 32,(have chosen to be”
PW NPWOR-PAT NN DR "YA [DIXA 0217 ,2270°1 PNTAN 11PYID MWK IR
79X 01 DWW 33,72 0231937 AWEATNINWI 7705787 DRI NTINT PYPRIVIRT
NIWBRA 7RI 233 ,5Wn% — NI NIponY 9217 07IWYY ,070IND X OPX
120 PR PYIY 7°N0A NIMIY R DAY 0PN I NPPIN0IR YW 781075
TR 12 — 0»pw 933 — MNM3a %> o1 AIPAY (001,70 1IN 70 PINRYY WK
T0192 PINRT YWY WIR"PAT IR 11PYT 2w DMI02 w2 70 DY 70119293 [INRT,PIX
P71 RDY,NIMET DD R DY 0N 2172 AN DR DP1INT 1% 10207391 prIRaY 1Ing
TIRT 1PY7,79 YY 0 3497207 Awpnn NPNII0NT 11T NN 7YDIN — NIPNXY
no1? 11897 NYPINLIRD AR TP 1PYID TING IO WY 9157 CWORTAN
nPn”s ,0IRA712% 0MWDRMT OXINY NAND NITION M°IR NPUNIPOPRT INIWN

57'mya, 0w 32

71¥77 N3 2% 112 WRR DRI JINKRT 1PV YW INIPWA DR WOATT 0 03, IR 33
NIWDRT W21 AMWNT PIXIT NAWAT? WM PRI 77 11°¥12 0PN KT R, WDINT
“The device that gives trust its :8 /m¥2 ,0W X7 .1N1WNAY IR WHNWA? 0IR7 YW
sharpest, most pal pableformis promise. By promising we put in another man’shandsa
“[S]o long as we see contractual :4 ’n2y2,0w 7131; new power to accomplish hiswill”
obligation as based on promise, on obligation that the parties have themselves assumed,
+3/Y2,0W 197; (750 NWwaTnn) the focus of the inquiry is on the will of the parties”
“[T]he conception of thewill binding itself — the conception at the heart of the promise
principle’

OYRPINRT DTN 1T DR 120 7IRONT NIVEARD 172072 DN0YY TWpnm XY TID 34
P17 I8 T A9KRYA AW 7DD wRWN” 71an DY IR NPIIRN .00
.unconscionability=11 7°vyo @y NIT71ANA 75 YW 1w NR,5WnY 187 .0 Dump
“The decided :M12°py 70772 IR1% unconscionability=11 NIPLPIT YW AP ,INYIY
cases do not invoke the doctrine of unconscionability in any systematic or even coherent
way. Claims of substantive unfairness are mixed with suggestions of fraud, cognitive
YW 307022 TN, NIDRT WWN” Jnan (103 'nya ,aw) deficiency, and duress’
0”p OR IR NPNPNR 77°102 NP1’ 35%W1 oX 190,77 72Av? 03 Y707 9197 10K 11900
DWPNNT W NPV DIPNPDR LNIMR ARYIY YW IR 9393 mId Yw 918
03 37 7IPON AN AYRD DPR2 LARYD ANWAT TR IR APWwAT 277 XA RY 0100
MY AWRPNnI 7N1IYan Jon” PNNRA IROYA PV 111a0n WK 112737 Yw 1nDra
nNYW2 NI3»NA DPIIN NINYAT IXIPAY MDY W 7177 1372 PRPDR Hwa Ay
Robli7Zaly

409



N 90 AV Yoy

7YY 21187 1DIR2 DI°ITIY 277 NR PHOYI ONYY NXR QWY ,0°01 N2, N1NTan
omaw 0NN P YW Wpna Inrea 791 ,%902 70 3S.avwe mincwy owxen
IR W DA 1YW RYK 1R LPRD NV 71IPR NI NPD YA NIAWNNAN
TPYY WIPPW ,INRNT YW WOLWm 1w 0°pI5n 37D LN 12pYI TIWRI DIpn
TIR RIT IR 1PV 2 YISWY D2IYPH, DTN 2127 MIPIVPIT N0 PNIR NI 220N

.0°TIN °1°7 YW 00°023W Y

DN 2319 INPOT I SWIN~PAN PARD 1P Y .2

n1PIN5YINI 1731215705 ,N9°1011 , NN, NPWIIR NIPYA W2 PWIR™]P7 11K 1P
=DV PIR 7Y 0 R0 PRW WD 7702 100y MATIY Y136, w00 Yown nk nininn
37.0Y1m3 NPLUPTOPR NIWN Y2 1°YI3 037 PR PN 0T

NRT,DTR™12 HW D02 1171 2739153 0DNI AR 11V, 5Wn ,nvnnan nrnan
NIYENRI P71 177378 217 DX PO MR ,7NIPNIAN NPR” 0IRATIA DY Ywa
:712I9D7MINWY DIXN

“Theimportance of trust derivesdirectly from the nature of human beings
as social animals who can only satisfy most of their needs by means of
coordinated and cooperative activities.” 38

STANLEY |. BENN & RICHARD S. PETERS, SOCIAL PRINCIPLES AND THE DEMOCRATIC 35
YW TIMRNI DRI 7NPWOR TDRIVIRY AWINY 7ITIAT DR IR 19 .STATE 279 (1977)
Dori Kimel, Neutrality, Autonomy, and Freedom of Contract, 21 OXFORD J. :91°p
LEGAL StuD. 473, 482 (2001): “ Personal autonomy isanideal of self-creation, of people
exerting control over their destinies. An autonomouslife consistsin the pursuit of freely
.chosen activities, goals and relationships”

Julian P. Rotter, Interpersonal Trust, Trustworthiness, and Gullibility, 35 AM.PsycHoL. 36
1 (1980) (“Common sense tell us that interpersona trust is an important variable
affecting human relationships at al levels’)

NIVENRI O3 PIART TPYY YW 2070271 AN WAL DR 023779 0% NN AUITRIRD 37
“ Asked what the single most important factor :1%1918 71’Rw 7>171 71N 7R3 705N
isin learning to swim, most people would reply ‘ Confidence.” A sense of trust —what
we have called being a home in the water — provides the foundation for us to do
whatever else might come naturaly in the water.” STEVEN SHAW & ARMAND
D’ANGOUR, THE ART OF SWIMMING: IN A NEw DIRECTION WITH THE ALEXANDER
.TECHNIQUE 89 (1996)

.279 'm¥3,35 w71 27y ,BENN & PETERS 38
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“High trust among citizens accounts for the superior performance of all
institutions in a society, including firms.” 3%

0779395 ©°YWD NYIN YT PNKRT 1Y YW INTIn nynw: w5951 12 03

“It can be plausibly argued that much of the economic backwardnessin
the world can be explained by the lack of mutual confidence.” 40

Y YDWNI1 IV INCW TNYNAD 03 *WOR™]PAN PR 1Y 1377 NI 2DI¥DD 1DIN
: 279773 0°2939X3 077995 D°YIXa

“[H]igher trust between peoplein apopulation should be associated with
greater cooperation. These views of trust share an important implication,
namely, that trust should be more essential for ensuring cooperation
between strangers, or peoplewho encounter each other infrequently, than
for supporting cooperation among people who interact frequently and
repeatedly. In the latter situations, such as families or partnerships,
reputations and ample opportunitiesfor future punishment would support
cooperation even with low levels of trust. Thisimpliesthat trust is most
needed to support cooperation in large organizations, where members
interact with each other only infrequently because they are only rarely
involved in joint production... In sum, trust enhances economic
performance across countries... Trust promotes cooperation, especialy in
large organizations.” 4!

Rafael La Porta, Florencio Lopez-de-Silanes, Andrel Shleifer & Robert W. Vishny, 39
Trust in Large Organizations, 87 AmM. ECON. Rev. 333 (1997); FRANCIS FUKUYAMA,
.TRusT (1995)

03 1%1 .Kenneth J. Arrow, Gifts and Exchanges, 1 PHIL. & PuB. AFF. 343, 357 (1972) 40
KENNETH J. ARROW, THE LIMITSOF ORGANIZATION 23 (1974): “ Trust is... : 19X YW 171002
extremely efficient; it saves alot of trouble to have afair degree of reliance on other
.people’ sword”

.337-336,333 'ny2,39 w”n 2°¥Y ,LaPorta, Lopez-de-Silanes, Shleifer & Vishny 41
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P2 W SWDWHT WA DR DNAN DTN 17T 137931,0°115°0 NI XY
NWINN 1707 — CWIRTPAT MR DWINN SWORTPA IR YW °N7anT 7YY nra
7002 TPON NRYPN — NYITT NNV TNPRY I 77D78T MPWANTA INL’an
n12»NNA IMRY Yy Y1091 PRRRIVIRY 013277 OX VYN DI VIET YW PMIPW]
TR 7MW IROM ANARA IXA YW A2WDTHINWI CTNY ¥I¥32 79N ANRXINY
IRD L,NINR DO LDOTIAT 21T MIVEHRI CWORTPAT IOKRT 7Y DW InnEvia
“INPWI 13T, N30 PV NI0DIAM NPHIRIT 1 MYIYD 211 “N1PNIAn NN oW
T — DI P NIWENRI IPOYI D7ITON IR IPYI? DOWITT IR DY — 121D

n11%15°00 N1I2IN 172 WP .ERIK H. ERIKSON, IDENTITY, YOUTH AND CRISIS (1968) 42
YW MmN AW Y37 MYI3 1AW 7 A7DR” 11N 2V P RY 00aNm 0TI 1T 1A
NR 77 77199 X7 .00 MYapnn 7AW 7177 1273 DTYINT NIRRT DY 03 RYX W1
$119I7197 °P0I3L YW 0PN PY 0°00aNNT ,NPRIPEITTOR NI DY 20K YW 1127
“Classical contract law was based on arational-actor model of psychology. Under this
model, actors who make decisions in the face of uncertainty rationally maximize their
subjective expected utility, with all future benefits and costs properly discounted to
present value. A great body of theoretical and empirical work in cognitive psychology
within thelast thirty or forty years has shown that rational -actor psychology often lacks
explanatory power. Although rational-actor psychology isthe foundation of the standard
economic model of choice, the empirical evidence showsthat thismodel often diverges
from the actual psychology of choice, dueto limits of cognition. As Amos Tversky and
Daniel Kahneman point out, expected utility (rational actor) theory ‘emerged from a
logical analysisof gamesof chance rather than from apsychol ogical analysisof risk and
value. The theory was conceived as a normative model of an idealized decision maker,
not asadescription of the behavior of real people’ (AmosTversky & Daniel Kahneman,
Rational Choice and the Framing of Decisions, 59 J. Bus. 251 (1986)). In contrast to
rational-actor psychology, modern cognitive psychology recognizes various limits of
cognition. For purposes of contract law, three kinds of limitsof cognition are especially
X7 .sdlient: bounded rationality, irrational disposition, and defective capability”
.1781—1780 'nya,5 w”n ¥ Eisenberg
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17 NNV 0»pY% NI 1IN MpTRAR for the law to enforce certain promises’
2»nnNA% 0IRA YW INYID’ DR WIPH WK ,0IDT NIXIT NPMINVIR YW 11V NI
YY NISANDTT ; MYAIT 12 [NIW PIPRT DX DI7I1RD MPLIANT YW INTPI DX 27730 797
.DTR™13 172 IR 972303 ANV J0I7 ;NYYIN D0pRNI ANVART O ; ANV
.(1997) 123 ©°7I1 %2°72 @I QWK NIAT NTID PR*IR DI IRT NIWAT N7P0Y

36w VY IRY 51

YY” TIMRMI IR N7 NI MAVANA? RNPT,PI2 IR YW 12T WA 52
:(1993) 494,475 1> LOWN MI1Y 7VIDW DIPIVPRI VIDWI VOWH 1273 DX NDPWR
“N1075N? F7I1 713712 NIV PRDIX YW AN Nan VIR ,udwy 1% M%7, nPITpy”
912737 7RI, TIIRT AW, YADN NPNIANT 319077 TINIA AIYD .18 YW TI0°0
2R3 TpDNY LBWNTTNA YW DNYIS3Y LBWMIT *NA NN

415



N 90 AV Yoy

N % YW INPWAN? 0°RINT NIPX°2 TPV RPR 07 NRI2M1 0797V 0°03°72 13900 IR
OYPY 0TPIN PRIN ANANT 727021 SWYNTI0IN TPV RIT JIART 11PYT 7°DY .NPIRT
“MInew 0p% N1 YY 0PNNWINT 02WIR"PA 00 T0mT DR IR 239V *N0an
NIAWNNT IR RYX D272 MVOPRIIVYR MAWANT WINTIPR [IART 1PV 21187 1219
PR CWIRTPAN AR TPV, 130 .08 WADNII IMVIAMA [NRRY NPDE — PNPDIXa
NIWDHRM NIMIXT NIPDY PW INPWAT 23.30°02 DX ANAN RYR PP PINVIRT 1PYI2 0190
m2°y’ ,MIRTY ML’ NALaaY P Ha NYID RO ,0POUR D0IVPR DWIT?
54 PuDWHI NIYN? 75773 0YXINI WK ,NOWORTA NI

DTPI INMITRWNT YW INP N QY N0 TWR ,AMNIRIT 22017 NIV nwthw
NP AMPOWT NPR2IAT Q0N NOIYN AP L,WIRNAYY Inn10Y anvnm ann
RO .INIT2 IMIAR DR AP QTR YW INPDR DR NINIYAT NP5 1O NIan Arnan
INIR XM DX 7ONIANT AN TPYIN PINI 0IN0IPIPIN WAL 1 ann wow
DX 7MY RPANTRT 77207 0°022 MY WK 71307 °13 23 12 YYTAnnD a0 12I1m3
NIYRNRI *WIR™]PA7 PINRT IV DY 7137 ,7KRNT2 53,7287 0IRY QIR” °DYW AW
DX P 790,33V JIARA 11PYIY LBWNAT YW INIOAPNT NY DR NDPWH DTN 1T
2w 19IXA,NPNNAMT IR YW NP 27737 DINKTT DX O AKX 1DPW? 011075 01N
TWNAY NP 7AMIT TIRT 3N ,37Y7 °DYD TINRA MY ANND 02777 19 IR 9O
,IN3° 27593 INR 237V 77202 Y PLAY VOWNT YW JINNT 17PN Y7021 0»pnn?
99205 NPATR 7720 A% %I

Mevin A. MW7 .07IN5YIN ApIRT NPANRT APIRT N2AINTT2 qpwn a7 7YY 53
Eisenberg, The World of Contract and the World of Gifts, 85 CaL. L. Rev. 821, 838
.(1997)

.577/0Y1,24 W07 Y0 ,praNwn 54

D157 923 MXYHWD YRR 79700 WA /NPNNANT TINRAY 03 700 71 N30 0 55
IR — 1% 0237 ©MIN YW 1ITY MW .0PIIN PP PR P2 WP 1272 Nawnn 1R
NRIIT 03NN IR [OP) 124 MAIIRI NNPOID MR YW nwbwm Amzn i
ATINATY2YAN IOXR 9197, 2007 — 0 TIRRY IR 7NN DAWINT 2V (1997 ,013R0
YI3p IYIN 1R PYN DR 07pY INRAD 171791 ,71I02 1PN ¥apw 1277 DR 1on?
07787 23w 072157 IR LTINR M1 ATINT IR ;07N 71K 12 7091 XITWS AN IR
20w M3 TR DINNW INRH AR 0*IPHIT ;191 INRY 17pD 213 Ay AN nwy®
OPP ORI ;DMK NPPHW IR ANLIT NPHW 1P 1IN INNT OPR 17, TNV W7pY
NPLBWMI AYW *27371 293 2w onbBa7 ~. IR NIBT MR XM XA DR ,1TXN 71N
,07P1"2 7710 0°NTD ORW VW3 03 ,0°VI57 73 70°BNR DX NpINN MO ITNITIPYY
TIAR” MINT MYHWRY 4 w7 Y7 ,2IRIVOP 7771V IRT .07°NTAN 0°13I0 DWHWH
.(1999) 14 v VOWMT ”¥732 %3102 N°NIANT TINRT 2¥7 1°2p TP IRY 7N°N7an

416

,,,,,,



— DXNINN T2 RPN WNIWUHY TTINY FIN-1IN PONM 1PV TN 79D
NAR-PNRD NHINA NPT OPT) 29N-0IN 2T 91091 NN 20T

YV 03 NTRRIWOR]PIT IR 1PV 1720 TINT IO P2 APIIAN AP0, AN
X9 — 719821 nppY,N01? ,MIBRY 19157 12K ,XD%3 TN : D°I*2 70D 2NN 1 00NN
TIMRT VTR NVINNDNAT 0°28HT YD DY DTTIMNNT 20BN D°TIN — FPOY 1YY
NI oy 0211 595 o2%Im 1R XD 0°1I0 X073 JORMDY ;P90 w1 R XD woRTPan
DN YW ¥IDIN AYDINAW R I NMWBR 7IpOn .OIRATIR P2 AT IR
257701 1pYa mowR W wm (2933) LdWNATNAY AMPOWR 1157 00BN
2X7 DY RPMTRYXR,PIHK TV NIRTITR,NIPRPR (1972 D°Y7230 DR (V1D3)
%W N120 N°*127% W HRURILID 1DIXA PR 2wy 1971,0°701 YR 0757V 12w
6. 1mR

XITW D307 0»pni DIR? NYIPRT NIONTNAT S Y0ITRIR 1IN LW
TPDR /PR QIR YR X7 (D077 DR IV W 1Y PR TR AX) 073 27000
73 0¥7Y PR YN — PRI PRINIT DX DWANT DIRD UPDR RYY — 77 2300
TINMDT IR RPIIT IRDY,DOTING D2 TNNRD NTPIVA RO [IAKRT DWINN

12 MIATANNW NINZT WADM RYXR RMHYY AWYMN IR ,INTTIT QYYD ,ANN DWW
5w 0710°2 791,%wnY 37,3107 NN °1°7 2w 071072 729077 IR 02773 W W Numd
,72 OR 38.npNIWnT ONILH DRI DYTIRT NIND DR NWAY D2INONT ,NNWIDT 1T
NPT 770X 11X HPWNT ORPYY AWYH XYY N30 DN NN DXYH RVIAN AN
D AR 071397 WK, 077777 NIDDI—1D 0N VY K177 71931,77wD " Inw1 Pooon®
59.0N90X IR 1713 7972 739X NI2IN DPRD VEWNI

DR WIPT,L(1993) "R N VOWRA 0¥ NPHYI BPDHRTIDN DT NVIRN AMIN W 56
0°3797 N97Yn YW ANT oY YRR vdWN1a 2577010 NN YW 7IHYHe MpINnD
Menachem Mautner, :23 X7 .(120 'AY¥2 ,0W) NPIT2I07 IV 7121H3AW ,N°N70N3
Contract, Culture, Compulsion, or: What Is So Problematic in the Application of
Objective Sandards in Contract Law?, 3 THEORETICAL INQ. L. 545, 558 (2002)
.(“Contract-making... isafunctional equivalent of trust”)

oonnnpn? 1o 57

W 12 NUDIWT YW "2 NR 03 X7 .29 W77 VY ,@%DTIER W 0TINA pINY 250 58
779,n7ya P13% man A.5.9.0 73 n7ya Moy Paa% m1an 1399 DR 3940/94 X7y3
73 X771 @7YRIWT Q1IN °1T YW N1°D°037 NIODN 1A NNR” :(1998) 228,210 (1)21
NNIPRIA A2WD PN I 2wY oirhy .NonIwn Tvn® 0°BMW orn AN 0187
STPTING 0N NAWA? 7772 N10N

7% 72175 179N 7719377 ¥213 DX 737%177 YAID IR IR WA A2 I Yy 59
190K, 771907 *D-5Y 1SS 97 ayad 1YYw 2°21nad onva nwbwl n1d Yy annn nnnd
777078 NI¥TY NIDDIT DXV, 7T 12392 IR TX7 W 1122 771937 RIT 7AW 11AYRI
APOYR 2021 ATIAY 0718 PW 00NN oPNINIoA 1907 — 71937 YW 118N 77730

417



N 90 AV Yoy

HWw YY"NTIIRND JIART [1PYI DR AR TWINT,0°RIT 0’702 DAY *D3 703
.0915 0NN *1°TY 27pY 22°VBMPOT W9 wHwh A1 2N 21T

,07°%1 , 01, 0°TIN 1T DR ADIX "WOR™PAT IR 1PV ,7T pI57NN Hw 1m1°0Y
NPWARA 1IMY37 DR 72377 ,31°77,3002% IN1°2 277 YR7RIVIDT DR DI DI
%Y 9mNoAYY 13907 ONI3Y IR ,NPVDWHT AW Y2209 YW NIPIRINT 0N
DN 1T AT IDIRA LT OV AT AYIVD gnw? oniiol NXI NPNTAN DPEPRIVIR
%W ON1° N2, TV NRT.LBWNI NIRTIT NIX°71 N7 YW 7010727 03 X270 DWnwn
YN 2T QPIPH DR PRAY 770 W2 CWIRT] KR W NN ¥nvak 0mng e
DIVPR YW 1YW DX AW ATNT, PRIV NYPINNNT NPNI2AT 7N YW AnInnonn
0°37Y YW anpwinY 0PnIpnT 0°RING YW 0wI2°331,I0937 °5% INTINR oY vIEd
NPDRT PYIM B AR D°PIT WK — *TI7 TNADY VIO NI — OINR 01NN
60, nIX9;

PYINTPAN PINN 1YY IV AUPNY 7NNIINN WHIVN 1M DY .3

nYYR 0OTINN 12 119V LBWHITNA YW NP 0D MINWTI NPTINT NMIPIVRITA Y
RN D3 AT PV CWRTPAN JIOKRT 7PV YW IR 20NN IV YV 70N 03
NHAT ,NNIMA NIPAI0Y BNIDANT DRI Q1IN 1T DX N2 7207 77182 20
MDD ,AMN YW ARYWT NMIWID ,NINYAT YW NUDWHT IMDPN AN YW NN
17 YW 215717 @MIP’ AN NIDA A2 ©2IY0R 07NN ToMMIpYY Anng bw
61 5589w 1 vVOWMA NYYINNMHT N°NIANT FIANT NIA0MA D INA
1913 NP1 DTIAT 2172 NN NIPIPITT °D 170°ENT YW Inooant nonb
SW MIPTIAT NPDPXA 03 AWANAY W2 2INRT 0IVPRT L2 21 92,7307 N°NIAN W

Tamar Frankel, Fiduciary : 11071 .15 9v2>7°-%y n1n10m M2n bw anvph — amra
°119 NIARM NN 7RI DY WA 9T sLaw, 71 CAL. L. Rev. 795 (1983)
YRR LPPwDY? HNDI LpI3 7IAR) 239 AYERIID TIRWHRIY 1D D8 “DITIRNT
2230575 5.7 P13 71 MBI 817/79 R7Y 5(1996 ,0°37 193RI /R 19T AVIPID
1”0 ,1999—L”IWNT ,NNANT PINY 25471 193 /0 5(1984) 278,253 (3)N2 17D ,n”va
—0”%WNn ,MINRIT PIN? 10 'O 220 170 ,1965—173WNA ,MIMYWR PN 8 'D ;189
.128 170,1979

3 wra ey, pwpa 60

S0 YWR Sw Wi Pt ,aw 6l

“[D]octrinal propositions can be ultimately :1752 'ny2,5 w”n 9°¥2 ,Eisenberg w62
+1750 'ny2a ,0W ;justified only by propositions of morality, policy and experience”
“[T]he premise of substantive legal reasoning is that doctrinal propositions are not

418



— DXNINN T2 RPN WNIWUHY TTINY FIN-1IN PONM 1PV TN 79D
NAR-PNRD NHINA NPT OPT) 29N-0IN 2T 91091 NN 20T

MINT TOMT 1722 NN 7Y PRI TPV P WP RTT? WIRIN 7T I0RN N9
DMWP 1R ,MINWT ONIN YY 0NN 21T 03 JIVDT DRAIAY 0DWwn (1Y
IRV 2177712 223N 3T 77INM 6300720 HY-11YIn 1IRA 11PYIY 2P 010 1DIR3
0TI 1T DR — 772077 IRNM 03 IR — PYTRN TWR (1Y "WIR™PAT IR 1097 2w
SW Wi DR AW ATHT,0DWNI NPYINNNT NPNIANT 713N 2DMWNHT BPIR DRI
PPN AR T ITINRW 7XOM NPT NIPDIRI INNAWNNTI NPNIANT INTINR DY ©IDT NI
037 YW 2%pwn NY*apY 0°IP W NYNING DRI QTN 21T YW WINPT 2P DR
NP> *XI" NN X7 NN 77907 ,NIINR 0227193 .0°TI07 °1°7 113012 001N
NIAWANMT T2 NIV DIVPRTT DR QW 3TN D°IW MW P WIRTPAN NIRRT 1Y Y0
N9 YW NPIRIT NDURa
NR N DP2ITNI DPPWY DY YAIR CWIRTPAT PINKRT PV LMY 12O *D
NPPINVIR YW NWONIN NI API0RITY ARNWA 2NN 21T YW 07X onpIRa
VEWNT AR *IRT, 0TI P TW 732 377, TV NRT L7301 AN 0°TINA WO P17
DMWPT AR YW NPDOXT NHWAT PINRT PV D0 AR (axis) P¥m 0°vaNn 1010
%y 0IR 2w NI9PN0AT 1212791 MIRTNY MY PAwena 01N wy mina 7Y
03 PWPRTAT PBKRT 7YY 0100 793,19 2V 0 an1vva hinn JoIn Yy v
=MV HY,1HH01 1900 1A BV, 001N pIn YW 1w e NIRTNDI MUY, MRy
64, 0DWNATNA >V 1IN

“In contrast to the formal :1753 'mya ,ow ;autonomous from socia propositions’
reasoning of classical contract law, modern contract law reasoning is substantive. That
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course, doctrineshave aroleto play in substantive legal reasoning, but that i s because of
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“The paradigm at the center of classical contract law was asnapshot taken at the : 1814
moment abargai n was made. In contrast, modern contract |aw recognizesthat contract is
a process, so that the picture we see at the time of contract formation, however
important, isonly one of a series of frames. Unless contract law responds to the whole
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“The law does not attempt the realization of every :1.1/0,21 w713 9°v% ,CORBIN W 74
expectation that has been induced by a promise; the expectation must be a reasonable
one. Under no system of law that has ever existed are all promises enforceable. The
expectation must be one that most peoplewould have; and the promise must be one that
2577090 71pY 2w Wpna P73 7R YW 17127 R 03 187 .most people would perform”
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“A contract isapromise or aset of promisesfor the breach of which the
law gives aremedy, or the performance of which the law in some way
recognizes as a duty.”
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“A promiseisa manifestation of intention to act or refrain from acting in
aspecified way, so made asto justify a promiseein understanding that a
commitment has been made.”

AR PIRI NP R WM RN PW IR DY 02 TYMT,07203M O QWATING 2NINT
IR 2I9DY MMz bw v X°1 Anvan ,qPYon *BThY L12009n 192 1D AR Py
313 XA TWYIT, (MR YW INTDX DR XYY 775 W 927) NnMon 721vDN YInn®
MY2IM ND°X NX ]77 XYY 773 W2 7937) N2»NN7 ANWY1 °3 MY337 NI DX ARY78nY
“so madeasto 107371 11 (TPXPRIVIRT YV JPpwHT 912787 YW IN1DX 172N DX |
172 1w LINVPVDIT 7 7YY “manifestation of intention” YW AW 111 justify”
NTPRNNT T K21, NIATINMT DYDY NP270PRP2IRT IR TR TNRR YR 0TI

Johan Steyn, Contract Law: Fulfilling the Reasonable : (13510%7) 9aR»7 1% nwn 77
Expectations of Honest Men, 113 LAw Q. Rev. 433, 434 (1997): “The law does not
protect unreasonable expectations. It... protects only expectations which satisfy an
objective criterion of reasonableness... reasonabl eness postul ates community values. It
refers not to the standards of Lord Eldon's day. It is concerned with contemporary
.standards not of moral philosophers but of ordinary right thinking people’
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“A promiseis an expression of commitment to act in a specified way, or
to bring about aspecified result inthe future, or to take responsibility that
theresult has occurred or will occur, communicated in such a way that the
addressee of the expression may justly expect performance and may
reasonably rely thereon.”

-1 justly expect D22 YINWY TPIW D31 ,IWR LINVPVOMA NITAT? ANITA
NI2»RNAA 7ADIY7 R MEA NDRY YO Taym ovp 1 A7TAT2 03 reasonably
WIPWI ,TIVI NRT .TI7201 NRTRIN Y MR W INIDNN0M NPT OR Tvm
QW 3T MPLANA Y TYY MI2PANAR YW An¥DaYY 77072 7w T commitment I3
80,1237 HW IN191N0I DX DX I RYT,RITTINTDYE NX 03
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“(2) A promise which the promisor should reasonably expect to induce
action or forbearance on the part of the promisee or a third person and
which doesinduce such action or forbearanceisbinding if injustice can

.12 w71 B¥% 0010 21972 W LIPLPV™Y 2 /oY (comment by TV TR wR 78
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“A man will be held to have made a promise if he has reasonto :13 ‘o ,ow ,CORBIN
know that his words or other conduct may reasonably cause another to believe that a
promiseisbeing made and such belief actually results, even though he does not himsel f
.intend to convey such ameaning”

E. :1%7) “most notable and influentia rule’ -2 IR0 0°1I17 °1°72 1w LINYTPVOMP 90D 81
“perhaps the =3 191 (ALLAN FARNSWORTH, CONTRACTS sec. 2.19 at 95 (2nd ed. 1990)
most radical and expansive development of this century in the law of promissory
Charles L. Knapp, Reliance in the Revised Restatement: The :IX7) liability”
.(Praliferation of Promissory Estoppel, 81 CoLuM. L. Rev. 52, 53 (1981)
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be avoided only by enforcement of the promise. The remedy granted for
breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under
Subsection (1) without proof that the promise induced action or
forbearance.”
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DR 03 IR ,promise. The remedy granted for breach may be limited as justice requires
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rest of contract law, Section 90 isabout promises... Section 90 has greatly expanded the
scopeof civil liability in twentieth-century American law. Contrary to received wisdom,
that expansion has occurred in the contractual context of promise rather than the tort-
related context of reliance. Far from evidencing the death of contract, the application of
’13y2 ,0w) Section 90 by the courts demonstrates that promiseis more vital than ever”
“That courts enforce promisesrather than compensate reliance under Section ; (167—166
'my2,0w) 90 is powerful evidence that the basis of the section in the courtsis promise”
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