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spending money to drive demand,” says Samuel Chou, Warner Music's CEO for

L. Grossman 1817 .China and Taiwan, "because what you drive all goes to piracy”

"It's All Free!; Music! Movies! TV shows! Millions of people download them

every day. Is digital piracy killing the entertainment industry?” The Time
JMagazin 5.5.03
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consumers to copy a work for themselves rather than pay for an authorized copy.
Although individually trivial, widespread private copying in the aggregate could
radically reduce the incentive to create any given work of authorship. Moreover,
in the face of widespread private copying, copyright's traditional approach of
direct legal action against each individval infringer would likely prove
ineffective. Lawsuits against each individual private copier would become
prohibitively expensive and politically unwise. Digital technology therefore
presents a potentially serious, and otherwise unchecked, threat to the incentives
thought necessary to ensure a continning supply of creative works." G.S, Lunney,
Jr. "The Death Of Copyright: Digital Technology, Private Copying, and The
.Digital Millennium Copyright Act” 87 Va. L Rev. (2001) 813, 818
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"Digital technology has fundamentally altered the landscape. In the face of 37
widespread private copying, copyright's traditional approach of direct legal
action against the individual copier, while sensible in the last millennium, has
become increasingly unworkable, When the copiers number in the millions, it is
simply impractical to attempt to control their behavior through lawsuits directed

at each individual. While copyright's traditional approach will remain important
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for protecting non-digital works and for controlling traditional forms of
infringement, addressing widespread private copying will require a different
approach. For that reason, the methods of protection of creative works in a
digital environment need to change.” Lunney, Jr., supra note 33, at p. 918.

SToRP TYmn Abaw [T ST RPN N37 ATvaw "Pan Nkt 38

.Lunney, Ir., supra note 33, at p. §19 3%

1127 Audio Home Recording Act of 1992, P. L. No. 102-563, 106 Stat. 4237 40
{AHRA

PPIP3 APNYIN OX OYKRT? SUK2 NPIPNR O0T NTIA0TMIEORI PINA NRpn c1eb 41
by TN TAD N0IZ1 R OWY R DNy M3 wxen Dw amar DR IMon
M.B. Nimmer & D. Nimmer Nimmer on Copyright 1187 01 2¥2 130 @9w
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(Matthew Bender & Company at LexisNexis Authority On-Demand, 2003, Vol 11}
.Chapter 8B - Audio Home Recording §8B.01 A-D»

wR1 Y3 AHRACH PN by nenmn ann ]"JY‘? npﬁm: AN%T AT MEANG
OUPEP 0poTT PV nphe bw nvhey ot avawnk *reby nwbpa onta wwh
2710 R 19708 L, AUDRT oD MIMIAL 1R 2TARRY R 1oban bR oneh 1
o rEan Sy Ph ot pneT aubpan Cmv pwa DT LT Due Yo jasnz
“if the ¥R AT "I¥2 W00 127 J4PMR BT Pyt paab oiptya ovwnwnn
‘primary purpose’ of the recording function is to make objects other than digital
audio copied recordings, then the machine or device is not a 'digital audic
recording device,” even if the machine or device is technically capable of making
MR 727120 LS. Rep. No. 102-294, at 47-48 (1992) X7 wsuch recordings”
Recording Indus. Ass’n of Am v Diemond Multimedia Sys. 180 E3d 1072 :2
D LO0BIPN AT MWE NN (Diamond Multimedia Sys. PV 1197 (1999)
"[the] definition only extends to the material objects in which songs are
normally fixed: 'that is recorded compact discs, digital audio tapes, audio
cassettes, long-playing albums, digital compact cassettes, and mini-discs.'
...There are simply no grounds in cither the plain language of the definition or
in the legislative history for interpreting the term ‘digital musical recording’ to
*PHy MBI PR MATINA .include songs fixed on computer hard drives
Bakgielshi n*,?’mm‘: 83 3 OTTYnT WwIKD MIT0N Mnt DIy BawmTnta
MR 7% ®Y nMwERy HD‘?P?I 9*wIN NIN2a R AWBRAT BT LSTORD 13T N
SR TR B LDPRYE 1 OPMY T Sy apr T St b wehs pnam
PIMTY MM TN IR RX® Apbpn tron® 3TN TR 2wnnnT A721v0
any DYaRnn I AN TR Sr miaan myaans PIIYRN DR N2TM Pravn
D2 XOX ,072wn 237 P R W PN Rnn teoapent w2 1T .onottie
LIWNRA P2 BYPR DY D1V WDRAT TP DRAT 0070 Des A

AHRA, supra note 40 12 1004 5¥0 W1 11 PUIya

"Serial Copy Management System (SCMS) — SCMS 1Ran 72007 187 7r iyl
prevents the iltegal production of multiple generations of digital copies from a
copyright-protected original. Making a single copy for personal use by owners
of the Digital Audio Home Recorders is permitted. The SCMS status of an
original is indicated by a copy bit which is present on an criginal CD and is
placed on a recording at 2 frequency of 75 frames per second. For originals which
are subject to copyright protection, the copy bit is continuously ‘on' (high

42
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state). For so-called 'copy free' discs, to which no copyright restrictions apply,
the copy bit is continuously 'off' (low state). For an original which has itself
been copied from a copyright-protected original, the copy bit is toggled every 5
frames between 'on’ and 'off ¢high and low states). SCMS distinguishes between
three possible copying situations, and provides appropriate copying strategies
in cach case: copyright-free originals: copy bit continuously 'off' (low state).
No restrictions on copying. A copy is also recorded with copy bit continuously
‘off'. Normal copyright-protected commercial CDs and all analogue originals:
copy bit continuously 'on’ (high state). A single copy is allowed to be made for
personal use only, A copy is recorded with copy bit that toggles every 5 frames
between 'on' and 'off (high and low states). The copy is an SCMS original.
SCMS originals, i.e. copies of copyright-protected originals: copy bit toggles
every 5 frames between 'on’ and ‘off' (high and low states). No further digital
http://www.mitsuicdrstore.com/SCMS_nh.html 18" .copying is allowed.
J[30.5.03]

"SCMS :0°R37 0™370 DR W7 127120 JAHRA, supra note 40 1% 1002 TR0 IR 45
would permit direct, digital-to-digital copying of digital recordings and
broadcasts, but not digital-to-digital copies of these copies.” "The system would
thereby limit digital reproduction to copying directly from the original source
tape." N.E. Sciorra "Self-Help & Contributory Infringement: The Law and Legal
Thought Behind A Little ' BLACK-BOX™ 11 Cardozo Arts & Ent. L. J. (1993) 905,
924

AHRA, ibid 12 1009 Y0 187 46

Digital Millennium Copyright Act of 1998, F L. No. 105-304, 112 Stat. 2860 47
~ (DMCA 1%

anan L12001()(1)(A) PRI ATI1PT awyn? 07 111y 07pInhan o0B'Yon 48
"No person shall circumvent a 31 7°¥D *279¥ the anti-circumvention provision
technological measure that effectively controls access to a work protected under
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i %0 .the anti-trafficking provision 12129 ,1201(a}2) ,73@7 .this title...
N2AMA T YU MAvDn DY 23T @YINRY TWDRN TR 11100 Y 1380 yam
"No person (T Y0 5 5¥ OMREASRIYT Sy2 oreby mPpw naa3 YAz En
shall manufacture, import, offcr to the publie, provide, or otherwise traffic in
any technelogy, product, service, device, component, or part thereof, that -
that — (A) is primarily designed or produced for the purpose of circumventing a
technological measure that effectively controls access to a work protected under
this title; (B) has only limited commercially significant purposc or use other
than to circumvent a technological measure that effectively controls access to a
work protected under this title; or (C) is marketed by that person or another
acting in concert with that person with that person’s knowledge for use in
circumventing a technological measure that effectively controls access to a work
A ABR OPY0 CIwh ot TP AW AR PRnET .protected under this title"
"As used in this 1R APIYR SYEHR MY BMIPATNIOT YY1 LPID N8 OVINR
subsection — (A) to ‘circumvent a technological measure' means to descramble a
scrambled work, to decrypt an encrypted work, or otherwise to avoid, bypass,
remove, deactivate, or impair a technological measure, without the authority of
the copyright owner; and (B) a technological measure ‘effectively controls the
access to a work’ if the measure, in the ordinary course of its operation, requires
the application of information, or a process or a treatment, with the authority of
1201(b)(1) ~¥*>wh FP¥ON .the copyright owner, (o gain access to the work”
POV 7R yome Pr1anh DPR the anti-trafficking provision ¥ AR 13190
AR5 T2 Brvamn 112%0 PpEBR by AD°PY WIRD 'yINN by 7300 TR
by D0o2anT NA0R VIR YW PSPy OTIWEINEA DOVIBK T BN¥en Dy (0w Ot gvo
ikt TW?‘?D] LTTENTR QPRYa/RRIY 1% MW oA T Mot
"circumventing protection afforded by a technological measure that effectively
protects a right of a copyright owner under this title in a work or a portion
“As used in this subsection — ;0"NWA NATA BY N7 PRINAT 18D QA .thereof”
{A) to ‘circumvent protection afforded by a technological measure’ means
avoiding, bypassing, removing, deactivating, or otherwise impairing a
technological measure; and (B) a technological measure ‘etfectively protects a
right of a copyright owner under this title' if the measure, in the erdinary course
of its operation, prevents, restricts, or otherwise limits the exercise of a right of
YD NA0R3 NUIAWMT DM AN P .a copyright owner under this title”
ATT IV a0 DIMOT 121 ATEtRn DMy MYt omam o s 1201(b)X 1)
11702 Universal City Studios, Inc. v Corley, 273 E3d 429, 441 (2001) 03 W1

ACorley 1y
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P. Samuelson "The Copyright Grab" :5wn? W1 ,A%R Mmoon b rnpta meead 49
http:/fwww.wired.com/wired/archive/4.01/white.paper_pr. Wired 4.01 (1996)
Y. Litman Digital Copyright: Protecting Intellectual 187 1372 .html [10,6.03]
Property on the Internet (2001)

DMCA was enacted in 1998 to implement the World Intellectial Property 50
Organization Copyright Treaty ("WIPO Treaty™), which requires contracting
parties to "provide adequate legal protection and effective legal remedies against
the circumvention of effective technological measures that arc used by authors in
connection with the exercisec of their rights under this Treaty or the Berne
Convention and that restrict acts, in respect of their works, which are not
authorized by the authors concerned or permitted by law." WIPO Treaty, Apr. 12,
Corley, 11% K7 1272 1997, art. 11, 8. Treaty Doc. No. 103-17 (1997)
supra note 48, at p. 440

8773721 NI P TR DRI QB0 D3R OUay aoa S X PR 51
OMIPI OTNRIN M52 TRy OX DIUrR e bw oopsot omwan vhen nn
17 NP 7280 0PI3Y RM3T PP 512(a), (b), (¢), (d) My Pemb wa m phaya
JUSCS §512

795 PIPM NR ORI LB TIER 185 AR Darwa TIEb yTm en omanpn 52
WIPO Copyright Treaties Implementation Act 1189 413 11¥3 .021 117 Dww
and Online Copyright Liability Limitation Act: Hearing on H.R. 2281 and H.R.
2280 Before the Subcomm. on Courts and Intellectual Property of the House
Comm. on the Judiciary, 105th Cong. (1997); NII Copyright Protection Act of
1995: Hearings on H.R. 2441 Before the Subcomm. on Courts and Intellectual
Property of the House Comm. on the Judiciary, 104th Cong. (1996); NII
Copyright Protection Act of 1995: Joint Hearing on H.R. 2441 and S. 1234
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Although the fair use doctrine has played a central role historically in defining 67
copyright's limits, it presupposes: (1) that the copyright owner will be able to
identify the alleged infringement in order to bring it before the court; and (2)
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that a judicial proceeding represents a viable means for resolving the dispute,
Private copying challenges both of these necessary preconditions. Because it is
private, this sort of copying is more difficulf to identify and bring before the
court. And even if identified in some cases, the costs of resolving the question of
infrirgement through a judicial proceeding arc prohibitive. As a result, unless
otherwise effectively controlled, private copying would continue, not because a
court had balanced the public and private interests at stake and found the private
copying to be fair, but because anonymity and the safety of numbers would
Lunney, Jr., $1R7 .nsulate the private copier's aclions from judicial scrutiny
supra note 33 at p. 849

Jbid, ibid 68
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Sony Corp. of America v. Universal City Studios, 464 U.S. 417, 455 (1984) 70

Diamond Multimedia Sys., supra note 42 ™1y 1

In re Aimster Copyright Litig., 252 F Nw 51 uswnn-iea ng's "on & phava 72
IDUNIT D2 DX L649 'Y LBEYRITINI MR 7P IMKA L Supp. 2d 634 (2002)
“The facts of the instant case and Diamond Multimedia are markedly different,
The activity at issue in the present case is the copying of MP3 files from one
user's hard drive onto the hard drive of another user. The Rio in Diumond
Multimedia, by contrast, 'merely [made} copies in order io render portable, or
‘space shift,’ those files that already reside on a user's hard drive.' The difference
is akin to an owner of a compact disc making a copy of the music onto a tape for
that owner's sole use while away from home versus the owner making thousands
of copies of the compact disk onte a tape for distribution to all of his friends.
Furthermore, Diamond Multimedia had nothing whatsoever to do with whether
the MP3 files on the owner's computers themselves infringed copyrights.
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A. & M. Records, Inc. v. Napster, Inc., 11 ©aORI-1°3 DO™ DX Sond w7 5 pya 78
0*5377 ,42 '¥3 DMK Y (Napster ™IV 11709 114 E Supp. 2d 896 (2000)
"the fact that Napster users get for free something they would ordinarily :0*¥an
shave to buy suggests that they reap economic advantages from Napster use”
Yap1 oW ,Sega Enters. Ltd. v. Maphia, 857 E Supp. 679, 687 (1994) 1187 127103
nbya nrn ovpw oMy v Awesn AW owanwa? Ten? 1TyIe pnyn 0o
Wy ove JAN MW Awyng 127 7212 T]‘PPWJ RUT PR MR n0n 2R
Harper & Row Inc.v. Nation Ents., 471 1.5, 539, 562 1™y2 »arni~n®2 927 bl
"The crux of the profit/nonprofit '3 ,headnote 15°2 ¥1p1 aw ,(1985)
distinction is no( whether the sole motive of the use is monetary gain but
whether the user stands to profit from exploitation of the copyrighted material
F.C. Ginsburg "Copyright Use 1187 12712 .without paying the customary price"
;0712 R*3 07 ,and Excuse On The Internet” 24 Colum.-VIA J. L & Arts (2000} 1
"repeated and exploitative’ character of *> Napster 11y DR 70011 ,32-31 '¥2
Napster copying indicate that systematic avoidance of purchasing copies is also
‘commercial.’ On the other hand, the court's conjunction of ‘repeated and
exploitative’ suggests that sporadic copying for personal enjoyment might yet
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