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THE) OIL PLATFORMS CASE BEFORE THE

INTERNATIONAL COURT OF JUSTICE:

A NON-CASE OF INTERNATIONAI. RESPONSIBILITY

Prosper Id/ell and Da)hni Richemond ~

1 . INTRODUOTION

What an odd case-study the Oi[ Plaforms case' s will be for generations of stu-

dents of international law! Iran alleged the United States had violated its oblig-

ations under the Iran-United States Treaty of Amity of 1955 ; 3 and the United

States-relying upon the same Treaty-argued that it had not . The International

Court of Justice , however , judged the case on the basis of the law governing

the use of force and self-defence , without using the words 'international respon-

sibility' , without referring to the law relating thereto , and without even mention-

ing the work of the International Law Commission on this topic . As a result ,
the Oil Plaforms case will be remembered not for what it was-a case on inter-

national responsibility-but for what it was not and has become : a case on

the use of force and self-delince .
The discrepancy between the dispute presented to the Court and the grounds

on which the Court chose to resolve it is the distinctive feature of this case .
The Court undeniably has a discrctionary power to determine the grounds on

which it wishes to resolve a dispute brought before it . However , for the Court

to alter so fundamentally the nature of a dispute is a significant departure from

its usual exercise of such discrctionary power . In the future , governments will

have to take this extension of the Court ' s power into account when accepting

jurisdiction with respect to a particular conflict or category of conflicts .

I pl.c)sper Xyci

~

was Counsel for the United States . DaphnE Richemond provided assisu~nce

during the oral hearings .1
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2 . Two DIFFERENT PERSPECTIVES ON THE CASE

.l~he dispute arose out of military action taken by the United States Natty

against three Iranian offshore oil production complexes in 1987 and 1988 , dur-

ing the Iran-Iraq war . 4 The oil platforms , operated by the National Iranian

Oil Company for commercial purposes , were destroyed as a result . Iran con-

tended that the attacks were carried out in breach of Article X of the Iran-

United States Treaty of Amity of 1955 , and that the United States bore

responsibility for its actions under international law . Articie X provides , inkr

alix , that '

~

] etween the territories of the two High Contracting Parties there

shall be freedom of commerce and navigation ' .
In its final submissions , Iran requested the Court to adjudge and declare :

( 1 ) That in attacking and destroying on 19 October 1987 and 18 April 1988

the oil platforms [of the National Iranian Oil Company] the United States

breached its obligations to Iran under Article X, paragraph 1 , of the Treaty

of Amity , and that the United States bears responsibility for the attacks ;

and

(2 ) That the United States is accordingly under an obligation to make full

reparation to Iran for the violation of its international obligations and the

injury thus caused . . . 5

The United States responded that it had not violated Articic X and thus could

not be held responsible under the Treaty . It asked the Court to adjudge and

declare :

( 1 ) That the United States did not breach its obligations to the Islamic Republic

of Iran under Article X , paragraph I , of the 1955 Treaty between the

United States and Iran; and

( 2) That the claims of the Islamic Republic of Iran are accordingly dismissed . ~

It is important to read these submissions in context . During the jurisdictional

phase of the proceedings , the United States had argued that the Court was

without jurisdiction because , znter alia, Iran ' s claims raised issues relating to the

use of force , which , in the United States ' view, did not fall within the ambit

of the 1955 Treaty . ; Rejecting this argument , the Court held in its 1996

Judgment on the Preliminary Objection that :

* Parity para.
~

.
* CR 2003 / 16 , 36 , para . 12 .;; CR

2003/ 18, 36 , para. 29 . 30 .

* Prelimiua

~

y Objection , 810 , para . 18 .
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The Treat). of 1955 imposes on each of the Parties various obligations on a vari-

ety of matters . Any action by one of the Parties that is incompatible with those

obligations is unlawlill , regardless of the means by which it is brought about . 8

Thus , in the eyes of the Court , the obligations of the parties and its own juris-

diction were defined by the 1955 Treaty and their legality was to bc assessed

~
qs-

~

-vis the Treaty .

Having framed its jurisdiction strictly in the terms of the Treaty of Amity

in its Judgment on the Preliminary Objection , the question before the Court

at the silents phase was the following: had the United States violated the free-

dom of commerce and navigation protected by Article X of the bilateral Treaty

of Amity? The answer to this question should have been straightforward-

cither the United States had violated Article X or it had not .
However , this answer depended on the Court' s reading of another provision

of the Treaty , Article XX , which provided that each Party could take mea-

sures 'necessary to protect its essential security interests ' . The United States

relied on Article XX to establish that it had not violated Article X , main-

taining that its actions against the oil platforms had been necessary to protect

its essential security interests . Article XX , the United States further argued , is

'a substantive provision which , concurrently and concomitantly with Article X ,
determines , defines and delimits the obligations of the parties ' . . ' The United

States viewed Articles X and XX as an ' indivisible whole ' ; the two being 'con-

stituent elements of the rights and obligations as determined by the parties ' . ) o

In other words , as the Court explained , the United States regarded Article XX

as 'determinative of the question of the existence of a breach of the obligation

under Article X' . The Court summarized the position of the United States as

follows :

It is the contention of the United States that the actions complained of by Iran
were measures necessary to protect the essential security interests of the United

States , and that accordingly , if those actions would otherwise have been breaches

of Articic X , paragraph I , of the Treaty , which the United States denies , the

effect of Article XX , paragraph 1 (d) , is that they are justified under the terms

of the Treaty itself, and thus do not constitute breaches of it . ) )

In its 1996 Judgment on the Preliminary Objection , the Court had held that

Article XX affords the parties ' a possible defence on the merits ' . ) 2 It recalled

this finding in its 2003 Judgment as well , concluding that :

8 Ibid. , 811 - 12 , para . 21 .
! ) cal 200i] / 12 , 6 , para . 17 . 10 .

) " Ibid.

! I ,Sferits, para . 32 .
! : Preliminnn' Objection , 811 , para . 20 .
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If . . . the Court is satisfied by the argument of the United States that the actions
against the oil platforms were , in the circumstances of the case , 'measures . . . nec-

essary to protect [t] he essential security interests ' of the United States, within the
meaning of Article XX, paragraph 1 (d) , of the 1955 '

~

'reaty , it must hold that

no breach of Article X , paragraph I , of the .l 'reaty has been established . ' : ,

Since Iran brought the case on the ground that the United States had breached

a provision of the Treaty of Amity , the United States analyzed the dispute as

one of international responsil)ility involving the concepts of 'internationally

wrongful act ' and 'circumstances precluding wrongfulness ' . During the oral

hearings , the United States repeatedly referred to these concepts and discussed

the case in light of the International Law Commission' s Draft Articles on

Responsibility of States for Internationally Wrongful Acts , l ) parts of which the

Court had in previous cases declared customary international law . Y The United

States pointed out that the relationship 1)etwcen the concepts of ' intcrnation-

ally wrongful acts ' and 'circumstances precluding wrongfulness ' had been

addressed as early as in 1973 by Roberto Ago , then Special Rapporteur of the

International Law Commission , who had emphasized that circumstances pre-

cluding wrongfulness do not excuse an act that is otherwise wrondul , but ren-

der the act internationally lawful . ' 'i This analysis, which was adopted by the

Commission , li has also been embraced by arl)itral tnbunals . ' 3 The United States

referred to a recently published book by Crawford , l9 whcre he explains that

' [t] he existence in a given case of a circumstance precluding wrond-ulness . . .
provides a shield against an otherwise well-founded claim for the breach of an

international obligation ' . 20 In other words , a circumstance precluding wrong-

fulness does not merely allow a State to avoid international responsibility

(namely , the obligation to compensate) while maintaining the illegality of the

' :' )Vlnil, , paras . 3 ~3 and 34 . Jurisdiction AVas not discussed by the Parties , and not addressedby the Court , at the h
'Ierits stage of the proceedings since it had already I)een decided in 199(i ,in the Court

' s decision on the United States ' preliminary objection , that ' there exists betAveen

the Parties a dispute as to the intcrprctation and the application of Article X, paragraph I , of

the Treaty of 1955 ; that this dispute falls within the scope of the eompromissory clause ill

Articic XXI , paragraph 2 , of the Treaty , and that as a c (msequcncc the Court has jurisdiction

to entertain the dispute ' (Preliminary Objection , 820 , para . 53) .

~ ~ See Chapter V of 'Report of the International LaAv Commission on the AVork of its Filiy-third Session ' , Gen . Ass. Of)j Rec.L , Fj -sixtis biulion , Siul)p . No . 10 ( 1)oc . P(/ 56/ 10) .

, j bee , for example , (;ahiik

~oj

,hgvmml/s Project (HungaylSlov (zkia) , Jujgr,ent, I(JJ Reports 1997 ,
7 , at

~

38 , para . 46 .,
' i GIL(? ( 15) 73 ) , ii , para . 12 . Sec also FIL(? ( 1979) , ii , Part One , paras . 51 and 55 ., , III.(? 1979 , ii , Part T 'AVO ,

paras . 1 and 10 .la '

Flle arI)itral tribunal in the Raiu

~

ovv kl'arnor case ( ' Casc concerning the diFerence betAvecn

NeAv Zcaland and Franec concerning the interpretation or a

~

)plication of tAVO agreements con-

cluded on !) July 1986 betAvccn the tAVO States and which related to the problems arising from

the Raiu

~

ott . I4/a ,7ior .'lfTair . Decision of 30 ~April 195) 0 ' ) rcfcrrcd to 'circumstances that may
exclude Avrongfulness ( and rcn(for the breacl) only apparent) ' , Pupil , xx , 215 , at 251 - 2 , para . 75 ., :

' CraAvfi)rd , The late,~ational IxzwComvlisyion

~

y Article, ou .State Re9on.Iibiliiv: Int,~ducttou, Text and
(jbmmentari~, (2002) .? ( I

Ibid 160 .
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act . The effe(: ts of a circumstance precluding wrongfulness go further: the act

taken in such eiTcumstances is not internationally wrongful ; it is an interna-

tional lawful act .

This , in the view of the United States , is precisely what ATticIc XX of the

Treaty sets out to accomplish : it 'pTecludcs wrongfulness of conduct which

would otherwise not be in conformity with the international obligations of the

State concerned' . Although the concept of measures 'necessary to protect essen-

tial security interests ' , as provided for in Article XX , is not expressly listed in

th(: Commission ' s draft as one of the 'circumstances precluding wToIlgfulness ' ,
the United States argued that it is covered by Article 55 of the draft :

.These arti(: les do not apply

~vhere and to the extent that the conditions for theexistence of an internationally wrongful act or the content or implementation of

the international rcsI)onsibility of a State are governed by special rules of inter-

national law .

)-his provision , as Professor CTawfoTd explains in his book ,

makes it clear by reference to the lex ,rl)ecialil principle that the articles have a

residual character . lh'here some matter otherwise dealt with in the articles is gov-

erned by a special rule of internati ( )nal law , the latter ~vill prevail to the extent

of any inconsistency . ? :

On the basis of the Commission ' s findings--and PTofissoT CTawfoTd ' s com-

mentaTy-the United States argued that Article XX TcfeTTed to a 'circumstance

precluding wrongfulness ' . 'The United States concluded that , if the Court was

satisfied that such a circumstance existed at the time of the United States

actions , it should decide that theTc was no internationally wrongful act , and

theTefoTc no Tcsponsibility , on the part Of- the United States . 22

At certain points in its Judgment , the Court also appeaTcd to frame the dis-

pute in tcTms of Articles X and XX. At paragraph 21 , the Court dcclaTes :

Thc task of the Court in the present proceedings is to determine whether or not

there have been I)reaches of the 19 .5 .5 Treaty, and if it finds that such is the case ,

to dra~v the appropriate consequences according to the submissions of the Parties .

'Then , at paragraph 35 , the Court states :

'l 'o uphold the claim of Iran , the Court must he satisfied both that the actions

of the L:nited States , complained of by Iran , infringed the freedom of commerce

between the territories of the I]arties , guaranteed by Articic X , paragraph 1 , and

that such actions were not justified to protect the essential security interests of the

United States as contemplated by 'Article XX , paragraph 1 (d) .

? ' Ibid . , 306 .
? ? C: R 200 :3 / 12 ,

~

.5 - 18 , paras . 17 . 12 17 . 17) .
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Reading these two paragraphs together , one would have expected a clear and

simple determination by the Court : either Jet, the United States
~
iolated its

obligations under Article X to protect the freedom of commerce and navigation

because its actions were not necessary to protect its (ssential security interests ;

or no , the United States did not violate its obligations under Article X because

these actions were necessary to protect its essential security interests . In the

former case , Iran' s claim would prevail ; in the latter , it would be dismissed .
Ultimately , however , Iran ' s contentions did not focus on the issue of respon-

sibility for breach of treaty but relied primarily on the law governing the use

of force and self-defence . 23 In substance , Iran' s main argument was that Article

XX , which permits each Party to take measures ne (:cssary to protect its essen-

tial security interests , could not be interpreted as exempting the parties from

the provisions of the United Nations Charter and the principles of intenla-

tional law governing the use of force and self-defence . The Treaty of Amity ,
Iran argued , 'cannot legitimise or permit . . . breaches of mandatory rules of

international law ' and therefore should not be read as an 'additional exempt-

ing authority over and above the provisions of the Charter so far as the use

of force is concerned' . 24

This conflation of the concept of 'measures necessary for the protection of

essential security interests ' of the Treaty and the concept of self-defence of

Articic 51 was at the heart of Iran ' s position . Iran' s Counsel explicitly declared

that Iran' s primary submission ' is that . . . paragraph l (d) [of Article XX] is

only satisfied by proof of circumstances which would amount to scif-defence . . .
Since the destruction of the platforms could not be justified as a measure of

self-defenc( . . . it cannot be justified under paragraph l (d) either ' . 25 In short ,
Iran asked the Court to decide the case not on the specific ground of the

Treaty of Amity but on the much broader ground of the law governing th(

use of force : 'AVe invite the Court to judge [the case] on that basis ' , Iran' s

Counsel explicitly stated . 2 ' ,
The Court was thus faced with two dramatically diflirent perspectives on

the case . AVhereas the United States was asking the Court to judge the dis-

pute on the basis of the law of State responsibility , Iran asked the Court to

assess the legality of the United States ' actions on the basis of the prohibition

of the use of force and the law of self-defenc( . The Court chose the latter

? :, In the early stages of the proceedings (Applicatioll and 11rritten Submissions) , Iran had

argued that the United States had violated not only Article X of the ' I 'reaty of Amity hut also

' international law' . Later , in its C7ounter-h

~

cmorial , Iran seemed to modifj its position , arguing
that the United States ' actions had violated Article X--without ally reference to Avhat it llad

earlier termed a A'iolation of 'international law' . During the oral hearings , hoAvevcr , Iran subtly

returned to its original submission that the United States actions had A,iohlted ' iutculational

law' international laAv in general , and n( )t specifically Article X of the ' I 'rcaty of Amity .24

Rep

~

OJ~ I,un, 162 , para . 7 . 71 , and 165 , I)ara . 7 . 77 ; CR 2003 / 8 , 17 , 1)ara .

~

32 .?j

c
~~

2003 /8 , 19 , 1)ara . 37 , and 2003 / 15 , 55 , para. 6 .?o

CR 2003 /8 , 19 , para . 37 .
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approach, and the Judgment deals only with the law on the use of force and

the right of self-defence . It does not say a single word about international

responsibility-even though its jurisdiction rested on the limited ground of

Articic XXI , paragraph 2 , of the -l-u:aty . 27

3 . THE COURT' S DEPARTURE FROM THE .]
~

(ilR4cu.4 PRECEDENT

In addition to having discretion regarding the grounds on which the case was

decided , the Court had to choose the order in which it analyzed Articles X

and XX-a choice that was to prove significant . The Court noted the impor-

tance of the sequence of its analysis in paragraph 35 of the Judgment :

[Tlo uphold the claim of Iran , the Court must be satisfied both that the actions

of the United States . . . infringed the freedom of commerce . . . guaranteed by

Article X , paragraph I , and that such actions were not justified to protect the

essential security interests of the United States as contemplated by Article XX ,
paragraph I (d) . The yueilson /sorcerer arile.l zn u,hat order the Court should examine theft

yuellionl . . . 29

lVere the Court to conclude that the American actions had not violated the

freedom of commerce and navigation between the parties provlded for in Article

X , it would not have had to ask itself whether these actions were justified by

the protection of essential security interests under Article XX . Conversely , were

the Court to conclude that the American actions were justified by the protec-

tion of essential security interests pro~4ded for in Article XX , it would not have

had to ask itself whether such actions had violated the freedom of commerce

and navigation protected by Article X.

The Judgment points out that , faced with the same issue in Nicaragua , the

Court first assessed whether the United States had violated its obligations under

the Treaty of Amity , and added that it is only ' [i] nsofar as acts of the Respondent

may appear to constitute: violations of the relevant rules of law ' that it 'will

then have to determine whether there are present any circumstances exclud-

ing lawfulness , or whether such acts may be justified upon any other ground' . 29

On the basis of this precedent , the United States had argued , first , that its

actions had not impeded the freedom of commerce and navigation of Article

X and , alternatively , that these actions were in any event 'justified' by Article

XX. TIle United States maintained that the order in which the Court was to

1 , ?

~

rtic

~

e XXI paragraph 2 , reads : 'Any dispute between tile High Contracting Parties as to

the interpretation or ap

~

)lication of the present 'Treaty , not satisfactorily adjusted by diplomacy ,
shall he submitted to the International (court of Justice , unless the High Contr;lcting Parties

agrcc to settlement hy some other pacific means ' .:I

.4ferity, para . 35 . ( Emphasis addecl .

~
: ! ) 4lilila

~

and Pararnililay ?lclivilitr in and agaiusl "

~

?icaragua (.A'icarugua v . t;nited 3'latt, of llmerrca),

.4ferits , yud/fneal, [(i] Reports 198(i , 14 , at 1 ly - 18 , I) ;lra . 226 .
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Cxamine Articic X and Articic XX was irrelevant since both approaches would

yield the same result , namely that the United States was not in breach of its

treaty obligations toward Iran . The Court responded as follows :

'1 'hc Court does not consider that the order in which the Articics of the 1955

Treaty were dealt with in the [.Aricaragua] case . . . ~vas dictated by the economy of

the T'reaty ; it ~vas rather all instance of the Court ' s ' freedom to select the ground

ul)on which it will base its judgment ' . . . In The tre.senl cate, it atteati' 1
" The c

'our11ha1

There are t (srlicuklr consi(Ielwlions mililaling in favor of an examination oJ the attitcation of
ilritcle t% taragra

~

)lt I (d), boJi)re tutoring to Article X, ))aragrat/l 1 . : 1o

The question thus arises : what are the 'particular considerations ' that led the

Court to divert from the order it had adopted in .Aricaragua and
~vhich , on thebasis of this precedent , the United States had relaid upon in its oral presen-

tation? The Court ' s only explanation is that , since ' both Parties are agreed as

to the importance of the implications of the case in the field of the use of

force ' , it 'considers that , to the extent that its jurisdiction under Article XXL

paragraph I , of the 1955 Treaty authorises it to examine and rult: on such

iSSUL: S , it should do so ' . 3 ,
The Court' s decision to first look into whether American actions were ljustified'

under Article XX beibre turning to Articic X would not have bt:en objL:C-

tionable if the Court had not in effect rendered Article XX meaningicss . By

equating Article XX with the L:onccpt of self-defence as spcilcd out in the

United Nations Charter and general international law , the Court denied the

concept of 'measures necessary to the protection of a Party' s security intcrcst '
as set forth in that provision any specific meaning . In h'icaragua , the Court had

expressly rejected such conflation , and recognized the speL:ific charaL:ter of the

concept set forth in Articic XX , as distinct from that of self-delince :

It is difficult to deny that self-defence against an anted attack corresponds to

measures ncccssary to I)rotect csscntial security interests . But the concept of essen -

tial security interests certainly extends beyond the concept of an armed attack ,
and has been suUject to ve

~

broad interpretatiolls in the pastil ?

This meant that, whereas a measure taken in self-defence is by definition nec-

essary to protect essential security interests , the revL: rse is not true : a measure

can bL: 'necessary to protect essential security interests ' even though it does not

meet all the conditions rcquircd for self

-

defence . RL:lying on this most explicit

analysis in 3ricalugua , the United States arguL:d that the question before the

Court in Oil Platfi)ml was whether its actions had bccn necessary to protect its

essential security interests ; if so , the UnitL:d States maintained , such measures

did not constitute: a violation of the 1955 Treaty . In the view of the United

'" ,l-ieft, , para . :37 . iEmphasis added. j: u Ibid. , para . 38 .

; 2 ICJ Reports 198(i , 14 , at I 17 , para . 224 .
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States , the question was not whether it had acted in self-defL:nee . The United

States also emphasised that , while under the 1955 Treaty the Court had juris-

diction to assess whether the United States actions were necessary to protect

its essential security interests , the Court ' s jurisdiction did not extend to the

question of the Conformity of those actions to the law governing the use of

force and the right of self-defence . 33

Surprisingly , however , the Court failed to fbilow its own Yficaragua precedent .

Instead of ashing itself whether United States actions had been necessary to

protect essential security interests , it asked whether the actions met the condi-

tions required under the law of self-defence . Contrary to what it did in Y

~

icaragua ,
the Court this time deniecl any specific meaning to the concept of ;measures

necessary to protect essential sL:Curity interests ' to which the Parties referred in

their 1955 'I 'rcaty , and the Court dealt with this concept as if it were inter-

changeable with the concept of self-defence under thL: Charter and general

international law.

To explain this approach , the Judgment declares that , ;

~

] cfore the Court ,

[the United States] has continued to maintain that it was justified in acting as

it did in exercise of its right of self-defence ' .

33

The Judgment does not recall ,
however , that when Counsel for the United States came to this aspect of the

case 11e insisted that hc was doing so only ' for the record ' 35 and on a sub-

sidiary basis :

the Court cal and should dismiss the claims of Iran on the basis of Article XX ,
with ( )ut halting to decide whether United States actions also fell within the bounds

of self

-

defence . If the Ciourt concludes that the measures taken by the United

States were necessary to protect its essential security interests , then they ~vere not

precluded by the rl:reaty , and there would accordingly be no need for the Court

to consider the right of self-defence . :, 6

The L:nitcd States could hardly have been more explicit .
The UnitL:d States rL:peatedly emphasized that , primo , the measures wcrc

justified as cmeasurcs nL:LTessary to protect its essential security intcrcsts ' under

the 1955 Treaty of Amity; lecurzdo , that the Treaty of Amity-the only exist-

ing basis for the Court ' s jurisdiL:tion-- -did not give the Court jurisdiction to

discuss questions of the use of force and self-dcfcnL:e ; and , tertio , that such lack

of jurisdiction did not mean that the United States considered itself exempted

fiom thL: rules and principles of international law and the United Nations

Charter regarding the use of force: and self-defence . All of tilis the Judgment

appears to ignore: .

j ' : ' (iR 200

~

3 / 12 , 26 7 , para . 17 . 36 .:

" :lferili , I)ara . :37 .j ; j ( : R 200

~

3 / 12 , 46 , para . 18 . 't2 .%

Il)id . , 34 , 1)ara . 18 . 4 .
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Moreover , the Judgment criticizes a position that the United States did not

put forward . Contrary to what the Judgment says , the United States did not

' interpret Article XX , paragraph 1 (d) , to the cfccct that the "measures" there

contemplated could include even an unlawful use of force by one party against

the other ' . 37 Contrar)f to what the Judgment says , the United States did riot

illvoke Article XX , paragraph 1 (d) ' to justify actions im;olving the use of armed

force , allegedly in self-defence ' . Finally , contrary to what the Judgment says ,
the United States did not argue that 'Article XX , paragraph 1 (d) , of the 1955

Treaty was intended to operate
~vholly

indL:pendentl3 of the relevant rules of

international law on the use of force . ' 3" Quite the opposite . The United States

emphasized that it did not consider having been exempted 1)y the Treaty of

Amity from the obligations imposed by the Charter and general international

law. It simply argued that the Court did not have jurisdiction to address these

questions . All of this the Court simply chose to ignore .

Through this reshaping of the American position , the: Court turned a case

of international responsibility for breach of treaty into a case bearing on the

rules of general and Charter international law governing the use of force and

self-defence . It is worth repeating that in its final submissions Iran had requested

the Court to find that the United States had 'breaL;hed its obligations to Iran

under Article X,

~

aragra

~

h 1 , oj' the Treaty ofAmi

~

y and tilat the United States bears

responsibility for tllL: sc attacks ' , 3 ! '
~vhilL

: the United States had requested the

Court to find that ' the United States did not breaLTh its obligations to [Iran]

under Article X,

~

ar(2graph 1 , oj. the 1955 Treaty' . '" ' The Court' s response to these

requests , however , went far beyond an assessment whether the United StatL:s

~
isolated Artistic X of the Treaty . True , in the dis1)37.itf of the Judgment the

Court found ' further' that it could not

uphold the submission of the Islamic Republic of Iran that those actions consti-
tute a breach of the obligations of the United States of America under Article X ,
paragraph I , of that 'I'reaty , regarding freedom of Commerce between , tile terri-

tories of the I)artics . . . I ,

This , however , is only the second sentence of the dis

~

o~it

~

T'he first sentence

reads as follmvs : the Court found

that the actions of the United States of America against Iranian oil platfJrms . . .
cannot be justified as measures necessary to protect the essential security interests
of the United States of llmerica under Articic XX, paragraph I (d) , of the 1955
Treaty . . . ' 2

:" Afnitl , para . il .
:", Ibid . , para . 41 .
:f ' CK 2003 / 1G , 30 , para . 12 .

~

Emphasis addcd .

~'" CJR 2003 / 1f1 , ~3 (i , para . 29 . 30 . iEmpilasis addecl . j, , ,1;fen;tl, para . 125 .
u Ibid .
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It is , in eflitct

,

the second sentence of the diitositf tilat answers tile question

in the Parties ' submissions , namely whether the United States had breached

its obligations under the 1955 'I'rcaty . Having concluded that American actions

did not breach the 1955 Treaty , it was not necessary for the Court to dctcr-

minc whether these actions were justified as necessary to protect American

essential security interests . Therefore , the Court' s statement on Article XX is

mare whiter dictum , and may be regarded as not possessing the character of r
's

judicata.

Strangely enough , when one reads the dis)ositf-the Court ' finds further that

tile Court cannot uphold . . . ' , 3-it is the second sentence , which deals with

Article X , that appears to be regarded by the Court as o

~

iter. This rcficcts the

fact that the Court paid primary attention to the use of force while relegating

the 'Treaty to secondary importance . That the Court was aware of the unwar-

ranted importance it gave to issues relating to the use of force is evident from

the passage in the Judgment where the Court bluntly states that the 1955

Treaty 'authorise [d] it to cxaminc and rule on such issues ' 1)ecausc 'both Parties

are agreed as to the importance of the implications of the case in the field of

the use of force ' . ' , The weak justification thus given by the Court to deal with

issues pertaining to scif-dciince highlights the lack of direct u)levancc of such

issues to the case at hand .

The Court also appears to have been aware that its jurisdiction , as defined

in and limited by Articic XXI of the Treaty of Amity , did not allo)v it to go

as far as examining the actions of the United States in light of general inter-

national law governing the use of force and self-dcfcnce . After repeating that

its jurisdiction 'extends , where appropriate , to the determination whether action

alleged to 1)e justified und (ir that paragraph [ I (d) of Articic XX] was or )vas

not an unlawful use of force ' , the Court went out of its way to

emphasise that its jurisdiction remains limited to th ;lt conferred to it by Article XXL

Paragraph 2 , of the 1955) Treaty . -l-he (]ourt is alss'ays conscious that it has juris-
diction only so far as conferred by the consent of the parties . '5

Notwithst;mding its protcst:s to the contrary , however , the Court significantly

departed from its usual L:aution not to ovcrstcp the limits of consensual juris-

diction . Judges Higgins ,46 Kooijmans ,47 Buergenthal , 46 and Owada , "' all criticized

the faL:t that the Court dealt with issues which were not bcforc it .

' ) Ibid . , para . 38 .
' j Ihicl . , para . 42 .1

' , S (:parate Opinioll of ludge Higgills , at I)ara . 14 ., , Separate O1) ini ( ,n of

Iudge Kooijm;uls , at 1)ara. 17 .) , ) Separate ()
pinion of Judge Euergenthal , at para . 28 .v

' Sc1)arate O

~

) illioll of Judge OAvad;l , at par;l . 34 .
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4 . CONCEL,SION

As it appears Com both Parties ' submissions , the Oil Plafo17ab case raised spccifi(:

issues of international responsibility for breach of treaty . The Court was , th(tre-

fbre , expected to contribute to the law of international responsibility and to

rule on key provisions of the International Law Commission ' s draft articics on

State responsibility . In contrast , the Judgment does not contribute in any way

to the law of State res

~

)onsibility . It siml] ly ignores it, and deals instead with

the law pertaining to the use of force and self-defence . Some may rejoice that

the Court chose this opportunity to address issues as important as the law

on the use of force and the right of self

-

defence ; others will qu (tstion the juris-

dictional grounds on wilich tile Court did so .


